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OVERSIGHT HEARING ON ELECTION 
DAY REGISTRATION AND PROVISIONAL 

VOTING 

FRIDAY, NOVEMBER 9, 2007 

House of Representatives, 

Subcommittee on Elections, 
Committee on House Administration, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10 a.m., in room 
1310, Longworth House Office Building, Hon. Zoe Lofgren (chair- 
woman of the subcommittee) Presiding. 

Present: Representatives Lofgren, Ehlers, McCarthy, Davis of 
California and Davis of Alabama. 

Also Present: Representative Ellison. 

Staff Present: Liz Birnbaum, Staff Director; Thomas Hicks, Sen- 
ior Election Counsel; Janelle Hu, Election Counsel; Jennifer Daehn, 
Election Counsel; Matt Pinkus, Professional Staff/Parliamentarian; 
Kyle Anderson, Press Director; Kristin McCowan, Chief Legislative 
Clerk; Daniel Eavarulo, Staff Assistant, Elections; Matthew 
DeEreitas, Staff Assistant; Ered Hay, Minority General Counsel; 
Gineen Beach, Minority Election Counsel; Roman Buhler, Minority 
Election Counsel; and Bryan T. Dorsey, Minority Professional Staff. 

Ms. Lofgren. As it is 10:00, we would like to begin the hearing, 
if we could. So, good morning, and welcome to the Subcommittee 
on Elections and this hearing on Election Day Registration and 
Provisional Voting. 

Section 302 of the Help America Vote Act, known as HAVA, out- 
lined the provisional balloting process, but left room for the States 
to determine the procedure. This includes who qualifies as a reg- 
istered voter eligible to cast a provisional ballot that will be count- 
ed, and in what jurisdiction the ballot must be cast in order to be 
counted. 

Generally, if a registered voter appears at a polling place to vote 
in an election for Eederal office, but either the voter’s name does 
not appear on the official list of eligible voters or an election official 
asserts that the individual is not eligible to vote, that voter must 
be permitted to cast a provisional ballot. 

After the 2004 election, there were several lawsuits on whether 
a vote cast in the wrong precinct but the correct county should be 
counted. The Sixth Circuit in Sandusky County Democratic Party 
V. Blackwell held that ballots cast in a precinct where the voter 
does not reside and which would be invalid under State law are not 
required by HAVA to be considered legal votes. Based on the 
court’s interpretation of HAVA, States have the discretion to deter- 
mine how they define jurisdiction for the purpose of counting provi- 
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sional ballots. However, the litigation clarified the right of the 
voter to be directed to the correct precinct to vote and have their 
vote counted as well as the right to a provisional ballot. 

While States are primarily responsible for regulation of Federal, 
State, and local elections, HAVA was an attempt to allow more vot- 
ers to have their ballots cast. However, with varying State proce- 
dures on provisional balloting, some votes in Federal elections are 
being counted and others are not. And, according to the EAC report 
on provisional reporting in the 2004 election nationwide about 1.9 
million votes, or 1.6 percent of the turnout, were cast as provisional 
ballots. Of that number, more than 1.2 million, or just over 63 per- 
cent, were counted. 

Directly related to provisional voting is election day registration, 
also called same-day registration. It allows eligible voters to reg- 
ister and cast a ballot on election day. EDR significantly increases 
the opportunity for all citizens to cast a vote. According to Demos, 
the 2004 presidential election, the seven EDR States had an aver- 
age turnout 12 percent higher than that of non-EDR States. 

The EDR has shown to have many benefits for voters. Earlier 
this fall, the subcommittee held a hearing on committee list main- 
tenance, and we discussed the eligible voters who may have been 
mistakenly purged from the voting rolls. EDR provides those eligi- 
ble voters an opportunity to vote and have their vote counted, in- 
stead of taking the chance with a provisional ballot which may not 
be counted. 

EDR also provides another opportunity for people who have not 
had time or have just become eligible and who have missed a 
longer deadline or maybe just forgot to register to vote. And beyond 
this, EDR leads to the enfranchisement of voters who have recently 
moved and lower income voters. In States where EDR is in place, 
it has resulted for lower costs for election administrators because 
it eliminates the need for provisional balloting. 

Election day registration, however, is not without criticism, par- 
ticularly over whether allowing voters to cast ballots on the same 
day they register fails to provide adequate security and whether 
this allows for voter fraud. So I look forward to the testimony from 
Demos and from the other witnesses. Demos has done a study of 
the nearly 4,000 news reports for the six EDR States over three 
Federal election cycles, and found only 10 discrete instances of po- 
tential fraud. Of course, there was only one case of voter imperson- 
ation at the polls. 

Our witnesses today will discuss the pros and cons of election 
day registration and provisional voting. The panels provide a State 
and local view of how these affect voter participation and adminis- 
tration, as well as academic and advocacy insights into these two 
issues. 

[The statement of Ms. Lofgren follows:] 
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Committee on House Administration 
Subcommittee on Elections 
Election Day Registration and Provisional Voting 
Friday, November 9, 2007 
Opening Statement 
Chairwoman Zoe Lofgren 

Good morning and welcome to the Subcommittee on Elections hearing on Election Day 
Registration and Provisional Voting. Section 302(a) of the Help America Vote Act 
(HAVA) outlined the provisional balloting process, but left room for states to determine 
the procedure. This includes who qualifies as a registered voter eligible to cast a 
provisional ballot that will be counted and in what jurisdiction the ballot must be cast in 
order to be counted. 

Generally, if a registered voter appears at a polling place to vote in an election for Federal 
office, but either the voter’s name does not appear on the official list of eligible voters or 
an election official asserts that the individual is not eligible to vote, that voter must be 
permitted to cast a provisional ballot. 

After the 2004 election, there were several law suits on whether a vote cast in the wrong 
precinct, but the correct county should be counted. The 6* Circuit in Sandusky County 
Democratic Party v. Blackwell held that “ballots cast in a precinct where the voter does 
not reside and which would be invalid under state law are not required by HAVA to be 
considered legal votes.” Based on the court’s interpretation of HAVA, states have the 
discretion to determine how they define jurisdiction for the purpose of counting 
provisional ballots. However, the litigation clarified the right of the voter to be directed to 
the correct precinct to vote and have their vote counted as well as the right to a 
provisional ballot. 

While states are primarily responsible for regulation federal, state, and local elections, 
HAVA was an attempt to allow more voters to have their ballots cast. However, with 
varying state procedures on provisional balloting, some votes in federal elections are 
being counted and others are not. According to an EAC report on Provisional Voting, in 
the 2004 election, nationwide about 1 .9 million votes, or 1 .6% of turnout, were cast as 
provisional ballots. Of that number, more than 1 .2 million, or just over 63%, were 
counted. 

Directly related to provisional voting is Election Day Registration (EDR), also called 
"same day registration." It allows eligible voters to register and cast a ballot on Election 
Day. EDR significantly increases the opportunity for all citizens to cast a vote. 
According to Demos, in the 2004 presidential election, the seven EDR states had an 
average turnout 12% higher than that of non-EDR states. 

EDR has shown to have many benefits for voters. Earlier this fall, this committee held a 
hearing on voter list maintenance and we discussed the eligible voters who may have 
been mistakenly purged from the voting rolls. EDR provides those eligible voters an 
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opportunity to vote and have their vote counted, instead of taking the chance with a 
provisional ballot which may not be counted. 

EDR also provides another opportunity for people who have not had time, who have just 
become eligible, missed the deadline, or maybe have just forgotten to register to vote. 
Beyond this, EDR leads to the enfranchisement of voters who have recently moved and 
lower income voters. In states where EDR is in place, it has resulted in lower costs for 
election administrators because it eliminates the need for provisional balloting. 

Election Day Registration is not without criticism. Particularly over whether allowing 
voters to cast ballots on the same day they register fails to provide adequate security and 
is susceptible to voter fraud. I look forward to the testimony from Demos as they have 
done a study on the nearly 4,000 news reports for the six EDR states over three federal 
election cycles (1999-2005) and found only ten discrete incidents of voter fraud or 
alleged voter fraud. Of these, there was only one case of voter impersonation at the polls. 

Our witnesses today will discuss the pros and cons of election day registration and 
provisional voting. The panels provide a state and local view of how these both effect 
voter participation and administration as well as academic and advocate insight into these 
two issues. 
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Ms. Lofgren. I would now like to recognize our ranking mem- 
ber, Mr. McCarthy, for any opening statement he may make. 

Mr. McCarthy. I thank you. Madam Chair. And I am excited 
about continuing along these lines that we are continuing to look 
at how people are allowed to vote in America. And the one thing 
that we do want to always make sure is that we have the ability 
to make it accessible to everyone. We want to make sure we have 
checks and balances. 

And as this committee continues to look at this, I continue to ask 
that we make sure we gather all information from all sides. Be- 
cause, as you said in your opening statement, same day voter reg- 
istration, some States have it. 

There are criticisms on both sides of the aisle. And one thing 
that I think we are held accountable to as Members is making sure 
we gather all the information, and that is why I continue to ask 
that, as we move forward, that we don’t limit the number of people 
that can have witnesses here, that we make sure we have a fair 
and balanced approach, one that has views from all sides so we are 
able to gather all the information before we make a decision. 

Unfortunately, though, again, this committee has shifted from 
the past history and tradition of being equal on that basis and the 
witnesses have not been equal. So I would like to submit under 
House rule XI a minority hearing so we can continue to gather in- 
formation. 

[The following information was subsequently withdrawn by Rep- 
resentative McCarthy. See page 189 of transcript.] 

[The information follows:] 
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Dear Chairwoman Lofgren: 


Pursuant to House Rule XI clause (2)(j)(l), we hereby request that the minority Members 
of the Subcommittee on Elections be granted a minority day of hearing on matters relating to 
“Election Day Registration and Provisional Balloting.” 


Although the testimony of the panel members you have assembled will likely be 
valuable, it is essential that the Committee examine other perspectives. We feel that a minority 
day is our only option to ensure that we create a balanced record. 


Pursuant to House Rules, you will find 
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Ms. Lofgren. I will accept this, and it will be dealt with under 
the rules. I will note for the record that we did approve a 6-4 wit- 
ness ratio for this hearing, but the minority only brought 3 wit- 
nesses, so there is nothing I can do about that. 

Mr. McCarthy. Madam Chair, that would be the first time I 
have heard of more than three witnesses being approved. 

Ms. Lofgren. I did that personally earlier this week. 

Mr. McCarthy. I would, one, want to thank you for that. Two, 
I would like to meet with you afterwards then, because I did not 
have knowledge of that and I am being told by my staff they didn’t. 
So I would, one, want to thank you for the 6-4, and continue to 
ask that we keep a tradition of the 109th Congress that we actually 
have 6-6. But thank you for increasing to 6-4. 

Ms. Lofgren. As I said, I don’t want to delay this because we 
do have a room full of witnesses and the public. I have always been 
available for a discussion and would welcome one at any time, but 
not at the hearing. 

And now I would like to recognize our first two witnesses. We 
have two Members of Congress. 

First, we have Keith Ellison from Minnesota. Congressman 
Ellison is a newly elected Member of Congress representing the 
Fifth Congressional District of Minnesota, which includes the City 
of Minneapolis and the surrounding suburbs. He previously served 
two terms in the Minnesota State House of Representatives, and 
while in the State legislature he served on the Public Safety, Pol- 
icy, and Finance Committee and the Election and Civil Law Com- 
mittee. Representative Ellison now serves on the Financial Services 
and the Judiciary Committee, along with me. 

We welcome his testimony today. And, of course, he is the author 
of the bill to provide for same-day election day registration. 

We also have Steve King of Iowa. Congressman King was elected 
in 2002 to represent Iowa’s Fifth Congressional District. He serves 
on the House Small Business Committee, the Committee on Agri- 
culture, and he is also a member of the House Judiciary Com- 
mittee, serving on the Constitution and Immigration Subcommit- 
tees. As a matter of fact, he is the ranking member of the Immigra- 
tion Subcommittee, which I chair. Prior to joining Congress, he 
served in the Iowa State Senate for 6 years, where he assumed 
roles as chairman of the State Government Committee and vice 
chairman of the Oversight Budget Committee. 

And we welcome both of you today. You know the drill. Both of 
your statements are made part of the official record. We would ask 
you to limit your oral testimony to about 5 minutes. 

And we will begin with you, Mr. Ellison. 

STATEMENT OF THE HON. KEITH ELLISON, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MINNESOTA 

Mr. Ellison. Let me start by thanking you. Madam Chair, and 
the Ranking Member McCarthy for holding this important hearing 
on election day registration and provisional voting. Madam Chair, 
I would also like to thank your staff and the House Administration 
staff as well as my own staff who have done an excellent job pre- 
paring for today. 
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I would also like to acknowledge the presence of Minnesota Sec- 
retary of State Mark Ritchie, who is here to testify, and of course 
our former Minnesota Secretary of State, Mary Kiffmeyer, who is 
also here, and I thank them hoth for being here. 

I am honored to he here to discuss the importance of election day 
registration. Madam Chair, I am also committed and passionate 
about election day voter registration, and I am so committed to it 
that I introduced H.R. 2457, the Same Day Voter Registration Act 
of 2007. We have 41 cosponsors. My distinguished predecessor, 
Martin Sabo, championed this legislation in years past, and I am 
honored to continue that tradition, and I feel we have made some 
important progress in our effort to extend voting rights to all 
Americans. 

My home State of Minnesota has been a national leader when it 
comes to elections and election administration. We consistently 
rank in the top nationally in voter turnout. For example, in the 
2004 presidential elections 78 percent of eligible voters in Min- 
nesota cast a ballot. This is more than 18 percent higher than the 
national average. In 1998, a nonpresidential year, there were na- 
tionally only 30 to 35 percent of eligible voters who cast a ballot. 
Voter turnout topped out more than 60 percent. 

Additionally, when it comes to election administration, Min- 
nesota consistently conducts one of the most efficient, fraud free 
and error free elections time and time again. And though I do be- 
lieve some share credit — many people share credit for Minnesota’s 
national leadership on elections, credit needs to go to committed 
public servants like Mark Ritchie and several local officials who 
manage these elections. 

Minnesota laws, like the same day voter registration statute, 
have contributed to this stellar national reputation. My home State 
enacted same day voter registration about almost 25 years ago. 

Since the right to vote is such an important and fundamental 
right, I believe the right to vote should not be conditional on any 
ability to navigate bureaucracy or to meet artificial and arbitrary 
deadlines. 

America, Madam Chair, has consistently moved towards voter 
access throughout its entire history: The 13th amendment striking 
down involuntary servitude; the 14th amendment, which actually 
incentivized voter participation of the newly freed men; and of 
course the 15th amendment, which allowed for universal male suf- 
frage. 

Of course, America wasn’t done yet. The 19th amendment al- 
lowed universal adult suffrage when it included and recognized the 
right of women to vote in 1920. 

But of course it didn’t stop there. The 24th amendment banned 
the poll taxes and other taxes associated with being a barrier, a fi- 
nancial barrier to voting. 

But then, in 1965 we saw the Voting Rights Act, which for the 
first time really struck down all the tools, devices and tricks that 
eliminated people from voter participation. 

And then of course in the 1970s we lowered the voting age to 18 
years old. 

Madam Chair, I believe that EDR is a logical extension of Amer- 
ica’s ever increasing desire to see more and more people express 



9 


their view as to who should represent them in this great represent- 
ative democracy. I strongly encourage colleagues in Congress to fol- 
low the lead of States like Minnesota to enact same day voter reg- 
istration. 

Let me conclude by quoting from a New York Times op ed piece 
written by a Republican and Democratic Secretaries of State of 
Ohio and Maine. The quote is as follows: Though one of us is Re- 
publican and the other is a Democrat, we can attest that political 
affiliation isn’t relevant here. This is a policy election day registra- 
tion that is good for voters regardless of party and good for our de- 
mocracy. When it comes to elections, America is best served when 
all eligible voters cast ballots, even those who miss the registration 
deadline. 

And I might add. Madam Chair, that in my own State of Min- 
nesota we have seen Republican Governors elected and reelected. 
We saw an Independent Party Governor, Governor Ventura, elect- 
ed. We have seen Democratic Governors elected. And we have seen 
both houses shift back and forth. Same day voter registration 
doesn’t favor a party, it favors voters. 

Madam Chair and members of the committee, I could not agree 
more with both the Republican and Democrat Secretaries of State 
of Idaho and Maine. 

Thank you so much for the opportunity to testify this morning. 

Ms. Lofgren. Thank you very much, Mr. Ellison. 

[The statement of Mr. Ellison follows:] 
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CONGRESSMAN KEITH ELLISON 
TESTIMONY BEFORE THE HOUSE ADMINISTRATION 
SUBCOMMITTEE ON ELECTIONS 
NOVEMBER 8, 2007 

Let me start by thanking Chairwoman Lofgren and Ranking Member 
McCarthy for holding this important hearing on “Election Day 
Registration and Provisional Voting.” 

Let me also acknowledge Minnesota Secretary of State Mark Ritchie 
who is also here to testify today. Mark, thank you for your strong 
leadership and your commitment to ensuring that all citizens in 
Minnesota are enfranchised. 

I am honored to be here to discuss the importance of Election Day 
Registration. Madame Chair, I am so committed and passionate about 
Election Day Voter Registration that I introduced H.R. 2457, the Same 
Day Voter Registration Act of 2007, with 41 cosponsors. My 
distinguished predecessor Martin Sabo championed this legislation in 
years past and I am honored to continue this important tradition. 

My home state of Minnesota has been a national leader when it comes 
to elections and elections administration. 

We consistently rank on top nationally in voter turnout. 

For example, in 2004 Presidential Election, 78% of eligible Minnesota 
voters cast a ballot, this more then 18% the national average. 

In 1998, a non-presidential election year, where nationally only 30 - 35 
percent of eligible voters cast a ballot, voter turnout topped more than 
60 percent. 

Additionally, when it comes to election administration, Minnesota 
consistently conducts one of the most efficient, fraud and error free 
elections time and time again. 
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And though, I do believe some share of the credit for Minnesota’s 
national leadership on elections needs to go committed public servants 
like Mark Ritchie and the local election officials who manage these 
elections. 

Minnesota laws, like the state’s same day voter registration statue, have 
contributed to this stellar national reputation. My home state enacted 
its same day voter registration law more than 30 years ago. 

Since the right to vote is such an important and fundamental right, I 
believe the right to vote should not be conditional on the ability to 
navigate bureaucracy or meet artificial, arbitrary deadlines. 

Opponents of election day registration often claim that EDR will 
encourage fraud. But there has been no evidence that states with EDR 
have higher rates of fraud than non-EDR states. And in fact, in the 
state of Maine which has had EDR since the 1970s, no case of voter 
fraud has ever associated with this policy. 

I strongly encourage my colleagues in Congress to follow the lead of 
states like Minnesota to enact election day registration. 

Let me conclude by quoting from New York Times Op-Ed piece 
written by Republican and Democratic Secretary of States of Idaho and 
Maine: 

Though one of us is Republican and one is a Democrat, we can 
attest that political affiliation isn’t relevant here: this is a policy 
[election day registration] that is good for voters, regardless of 
party, and good for our democracy. When it comes to elections, 
America is best served when all eligible votes cast their ballots - 
even those who missed the registration deadline. 

Madame Chair and members of the committee, I could not agree more. 

Thank you for the opportunity to testify this morning. 
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Ms. Lofgren. Mr. King. 

STATEMENT OF THE HON. STEVE KING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF IOWA 

Mr. King. Thank you, Madam Chair and Ranking Member 
McCarthy. I appreciate these hearings today. And I listened care- 
fully and attentively to the gentleman from Minnesota’s testimony, 
and I want to commend him for taking an initiative on something 
he believes in, in fact to the point where we had a conversation 
about these bills. And that I think was when the gentleman from 
Minnesota became aware that I have taken an entirely different 
position on this 180 degrees off. And I would like to just take, if 
I could, the committee back through some of those points that 
brought me to the position that I have taken, and that is the 2000 
elections. 

This Nation and the world stood transfixed wondering who would 
be the next leader of the free world. All eyes went to Florida. We 
watched it 24/7. I was for 37 days investigating the things that 
were coming up as allegations in Florida and the challenge as to 
what would be counted as a legitimate vote and what would not be 
counted as a legitimate vote. 

At the time, I was the chairman of the Iowa State Government 
Committee, and I knew the responsibility fell to me to make any 
changes in the Iowa law if we were going to avoid ever becoming 
a State in the position that Florida was in. And while those 37 
days unfolded, some say 36, it was 37 for me, I chased down every 
rabbit trail on the Internet that I could find for voter integrity, bal- 
lot integrity, and examined this thing from a constitutional per- 
spective, an historical perspective, and also from the statutory per- 
spective. 

I believe in the concept of federalism. This is something that we 
have left to the State. But the question that hangs out here for 
anyone who takes a side on federalism, and that being the States 
rights component of this, you still have to ask the question: But for 
527 votes in Florida, there would be a different leader of the free 
world probably today. That changes history. And this Nation is sus- 
ceptible to decisions that are made within the State. 

Now, we are here talking about Federal legislation, but I came 
to this conclusion that there was significant fraud taking place in 
many places across the country. There was plenty of evidence of 
that in different areas. I came to the conclusion that we needed a 
voter registration list in each of the States that would be free of 
duplicates, deceased, and, where the law applies, felons, and that 
we need to verify that the people that showed up to vote under the 
name that they alleged that they had actually could prove that 
they were that person. That means a picture ID. And, I believe 
that they should be citizens and they should verify that they are 
citizens. 

I would ask that the Secretary of State of each of the States cer- 
tify the citizenship of the people on the voter registration roles. I 
think that the lists should be sorted and crunched, and the most 
recent registration be the one retained, and the duplicate re^stra- 
tions that might be in multiple precincts or multiple counties or 
multiple States eventually would be purged. 
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That is my view, because 527 people in Florida selected the lead- 
er in the free world. When they did that, if there had been just that 
many that cast illegitimate ballots and canceled out the legitimate 
ballots that made that difference. It is as egregious to have a legiti- 
mate ballot canceled out as it is to tell someone who is legitimate 
that they can’t vote. And I ran into protection for opportunities for 
fraud. 

And so as I look at this legislation, and I am opposed to motor- 
voter, by the way, because that brings in people that aren’t citizens 
and brings in people that aren’t legitimate to vote in those pre- 
cincts. But it gives them that opportunity that, here is your driver’s 
license, and now how would you like to register to vote? The impli- 
cation is that you are a citizen. And I know that there are re- 
straints on perjury charges, but that isn’t something that we have 
seen people use. 

So, as I look down through this list of things; if someone shows 
up to vote same day registration and their ballot goes into the pot 
with everyone else and it is not a provisional ballot, you have no 
way to correct the inequity that is there. So I would say, first of 
all, if this legislation is to be approved, it should be provisional bal- 
lots only for same day registration. 

I would also point the cause out here to say that you do not have 
to produce an identification. You can walk in then and allege to be 
anyone and no one can challenge who you are and you are allowed 
to vote. 

So, the limitations that we would have left if the Ellison legisla- 
tion is approved is any willing voter, any willing traveler-voter can 
vote in any precinct they choose under an unchallenged ballot, one 
that is not provisional that goes right into the count with everyone 
else. And there is no way to verify then. And if we lose our elec- 
toral process, we have to have the maximum amount of integrity 
here, and this is something that I would be willing to take signifi- 
cant political loss on policies and issues that I care a lot about in 
order to preserve this constitutional republic that depends, for 
Democrats and Republicans, upon the integrity of the electoral sys- 
tem. 

We have seen the acrimony that came out of the questions in 
Florida, and yet I haven’t seen the evidence that there was any- 
thing other than the appropriate result in those 2000 elections. But 
if we lose our faith in our electoral process, if we fail to maintain 
the integrity that the American people will demand of us, our elec- 
toral system will collapse around us, and neither Republicans nor 
Democrats will be standing when the dust settles. 

So I want the maximum amount of integrity. I want to preserve 
this system no matter who it advantages. Republicans or Demo- 
crats. It is more important we preserve our constitutional republic. 

I conclude my oral testimony. Thank you. Madam Chair. 

[The statement of Mr. King follows:] 
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Testimony by Congressman Steve King 

Thank you Chairwoman Lofgren, Ranking Member McCarthy, and members of the 
Committee for inviting me to testify today, I appreciate this opportunity to address the 
Committee about the need to protect the integrity of our democratic process, by guarding 
against illegal aliens and noncitizens taking part in only the American citizen’s right to 
vote. 

Currently, there are approximately 14 million illegal aliens in the United States who are 
of voting age. There are approximately 23 million legal noncitizens currently residing in 
the U,S, Beyond requiring applicants to sign a pledge on voter-registration forms 
affirming that they are U,S, citizens, there are no restraints to prevent the nation’s illegal 
aliens and legally present noncitizens from casting ballots in local, state and federal 
elections. Our voting system is subject to fraud by noncitizens. Illegal voting by legally 
residing non-citizens may be more prevalent than voting by illegal aliens. There are no 
existing structures in place to prevent illegal aliens from voting or to know if noncitizens 
are illegally voting in federal elections. 

Numerous tactics are being employed by illegal aliens and noncitizens to fraudulently 
vote in federal elections. The first approach begins by obtaining a state drivers’ license. 
States vary greatly in their laws governing the issuance of those licenses. A few states 
require and verify documentation that an applicant is either a U.S. citizen or a legal 
resident. However, other states purposely or inadvertently allow aliens to receive a 
drivers’ license. Seven states allow registrants to use an individual taxpayer identification 
number (ITIN) instead of a Social Security number. The problem with an ITIN, stems 
from the fact it is available to noncitizens for purposes of tax withholding. On the 
opposite side of the spectrum, eleven states are lax and negligently permit illegal aliens to 
obtain drivers’ licenses, by refusing to verify the authenticity of the Social Security 
Number. 

Under the National Voter Registration Act of 1993, information provided by the 
applicant for a driver’s license may also be used for voter registration unless the applicant 
specifically indicates that he did not want to be registered to vote. With many states 
making driver’s licenses available to legal noncitizens and illegal aliens, it is probable 
voter rolls contain large numbers of non-citizens and illegal aliens. 

Another tactic employed hy illegal aliens and noncitizens to obtain voting rights involves 
absentee voting. Absentee voting has become increasingly common, and there are no 
safeguards in place to ensure the actual voter is voting or for elections officials to 
challenge the voter in person as a possible illegal voter, in effect, there are no safeguards 
in place to ensure the person requesting the absentee ballot is actually the person voting. 
Elections official’s hands are tied to protect the integrity of the voting ballot. 

To preserve the integrity of the election process. Congress enacted the Illegal 
Immigration Reform and Immigrant Responsibility Act in 1996. Under the Act, it became 
a federal crime for non- citizens to vote in any federal election. Ineligible non-citizens 
who knowingly voted illegally could also be deported. Furthermore, a non-citizen who 
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fraudulently claimed to be a U.S. citizen would also violate this Act. Despite these 
penalties, there have been frequent substantiated reports of illegal aliens and non-citizens 
taking part in elections. 

One of these reports is well- known to another witness before the committee today, 
because it involved Loretta Sanchez’s California race in 1996. This is probably the best 
example of documented illegal voting to date. Loretta Sanchez defeated Republican 
incumbent Robert Doman by 984 votes. Doman called for an investigation of alleged 
illegal voting by noncitizens. The House Oversight Committee found that while there was 
insufficient evidence to void Ms. Sanchez’s victory, the Committee found evidence of 
748 improper ballots, 624 by individuals who were not citizens when they registered to 
vote. (“Dornan’s Election Challenge Dismissed,” Los Angeles Times, February 13,1 998). 
This is a striking number because it illustrates in that election, 83% of all the fraudulent 
votes cast were by noncitizens. 

In the 2000 Presidential election, noncitizens may have directly influenced the outcome 
of this race in eleven different states. Colorado, Florida, Georgia, Missouri, Nevada, New 
Hampshire, North Carolina, Ohio, Tennessee, Texas, and Virginia, all had small enough 
winning vote margins that illegal voting could have shifted the balance to Vice President 
Gore. With only a three vote margin in the Electoral College, if enough noncitizens had 
voted to reverse the outcome in any one of those eleven states, it would have changed the 
entire election. 

In preparation for the 2004 elections, Iowa and South Dakota issued directives to voter 
registration officials that voters should be added to the voter rolls even if their application 
did not affirmatively designate they were United States citizens. These directives were in 
blatant violation of the National Voter Registration Act, which requires every potential 
voter to designate citizenship on the voter registration application. 

In Utah, it was discovered that more than 58,000 illegal aliens had fraudulently obtained 
drivers’ licenses. A legislative audit bureau determined that possibly 383 illegal aliens 
were registered to vote. Immigration and Customs Enforcement (ICE) conducted a 
sample consisting of 135 of these individuals and discovered that five were naturalized 
citizens, twenty were “deportable”, one was a permanent legal resident, and 109 had no 
record and were assumed to be in the United States illegally. More alarmingly, it was 
revealed that at least fourteen had voted in a recent Utah election. 

In North Carolina, ICE agents inspecting voter registration records last November 
revealed at least four cases of noncitizens illegally registered to vote. Three of the people 
were arrested, and officials are looking for the fourth. Tom O’Connell, resident agent in 
charge of the ICE agency’s Cary office, said that “It’s a very personal charge to us, it 
goes to the integrity of the entire democratic system when we have. . . aliens registering to 
vote.” (“Voter rolls risky for aliens,” The News & Observer, December 7, 2006.) 

There is a very simple solution to the problem of illegal aliens and non-citizens voting in 
our elections. A bipartisan commission headed by former President Jimmy Carter and ex- 
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Secretary of State James Baker announced after their study into Federal Election Reform, 
that Americans should be required to have photo identification to vote. 

“Instead of creating a new card, the Commission recommends that states use 
‘REAL ID’ cards for voting purposes. The REAL ID Act, signed into law in May 
2005, requires states to verify each individual’s full legal name, date of birth, 
address, Social Security number, and U.S. citizenship before the individual is 
issued a driver’s license or personal ID card. The REAL ID is a logical vehicle 
because the National Voter Registration Act established a connection between 
obtaining a driver’s license and registering to vote. The REAL ID cards adds two 
critical elements for voting — proof of citizenship and verification by using the 
full Social Security number. The REAL ID Act does not require that the card 
indicates citizenship, but that would need to be done if the card is to be used for 
voting purposes. In addition, state bureaus of motor vehicles should automatically 
send the information to the state’s bureau of elections.” “Building Confidence in 
U.S. Elections: Report of the Commission on Federal Election Reform,” The 
Carter-Baker Report (Sept. 2005). 

Allegations that implementing REAL ID will suppress voting participation are 
unfounded. Every illegal vote by a non-citizen ultimately voids the vote of a U.S. citizen 
and it is as injurious as not allowing the citizen to vote in the first place. 

While advocates for illegal aliens and noncitizens claim such individuals would not take 
the risk of registering to vote for fear of being discovered, the evidence I have just 
presented before you suggests otherwise. It is foolishness to believe fraud is absent when 
efforts are not being made to ensure the integrity of our electoral process. Remember, it 
only takes one vote to change an election. 

Thank you and I would be happy to take questions from the Committee. 
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Ms. Lofgren. Thank you very much, Mr. King and Mr. Ellison. 
I am advised that we will have votes at about 10:30, so we will 
have time to throw a couple questions to our colleagues now, if we 
wish, and then we will come back for the other two panels. 

Mr. McCarthy. 

Mr. McCarthy. Thank you. Madam Chair. 

One, I want to thank both panels. This is what I always envi- 
sioned. Before I gather information, I want both sides. And, Mr. 
Ellison, I respect both opinions, Mr. King, you want to make it 
easier for voters to be able to go vote. Mr. King’s concern is you 
want to make sure that there is integrity in the election system. 
So, really, that is what I want to be able to gather. I have a belief 
in both of you, and so I want to find how we can make it that we 
get the voters to the polls but at the same time we have trust in 
what elections are held. 

Now, you want to take this nationwide. And I will tell you, as 
we have gathered information here on other bills, we had the Sec- 
retary of State from Vermont here talking about absentee ballots. 
In Vermont, they don’t even check your signature. And her answer 
to me was: We trust everybody. We know everybody. That may 
work in a very small State. I have concerns with that. But putting 
things nationwide, I have great concerns. 

One question I have for you, Mr. Ellison. If you vote, and you 
have to vote to register that same day inside your bill. Is that cor- 
rect? First. And then, secondly, would you be open to making that 
a provisional ballot? Because once you put that into the main- 
stream, the ballot into the box, there is no way of checking how 
that person voted. There is no way of checking if there is any con- 
cerns or questions. That would be my first question to you. 

Mr. Ellison. Well, first of all, let me make sure I understand 
what you are asking me. You are saying that you are asking if 
someone wants to engage in same day voter registration, would 
they be expected to register and vote on the same day? 

Mr. McCarthy. The way I read your bill, if you want to register 
that same day, you have to vote. Am I reading it wrong? 

Mr. Ellison. I don’t think you would be required to vote. I think 
that you could — but you certainly would show up to the polls in 
order to register to vote. So I think people would be expected to 
vote and people would be expecting to vote. And I would bet that 
people who show up would be there to vote. But I don’t read a fun- 
damental requirement that you must vote if you register on that 
day. In order to participate in that election, you have to register 
in that vote. 

Mr. McCarthy. So you don’t have to vote if you register that 
same day, on your bill? 

Mr. Ellison. So basically you want to know, can you go in and 
just register and then walk away? 

Mr. McCarthy. Yes. 

Mr. Ellison. I think a person could register to vote at any time 
during the year to register for that election. To be able to vote in 
that election, you would be expected to vote on that day. But I 
don’t think you would necessarily have to. 

Mr. McCarthy. Now, what about that person voting a provi- 
sional ballot instead of voting a regular ballot? 
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Mr. Ellison. I would not favor that, because I think we have 
other protections to make certain that the person is who they say 
that are. Now, remember, there has been talk about photo IDs 
today. That is not what we are talking about here. When you reg- 
ister to vote, when you register, not cast a ballot but register, you 
would have to — and the State, there is nothing in this bill to pro- 
hibit the State to require that you identify yourself with valid iden- 
tification in order to register to vote. 

Mr. McCarthy. Now, I know we are not talking about your other 
bill. But you have introduced another bill, 4026, that prohibits elec- 
tion officials from requiring an ID. 

Mr. Ellison. Right. 

Mr. McCarthy. I only bring that up because later that could 
come into play here. Are you familiar within Milwaukee on their 
same day registration where they had a task force. And I don’t 
know, in Minnesota you say there hasn’t been any concerns and I 
haven’t found any yet, but in Milwaukee they had the FBI, the 
chief of police, and they found 1,300 same day registrations that 
were cast with problems. They found 141 that weren’t even inside 
the city. And I get concerns when you go statewide. 

What checks and balances do you have in Minnesota in this pro- 
vision that you go forward now? 

Mr. Ellison. Well, Minnesota has a long reputation of having 
good clean elections. I think that you will hear that from the 
former Secretary of State and the present one who will testify 
today. But if you vote, if you fraudulently vote in Minnesota, that 
is a felony offense. That subjects you to serious criminal penalties, 
something that just people don’t do. 

Also in Minnesota, we have provisions to challenge people. So if 
you have substantive information that the person is not who they 
say they are, there are provisions for challenges. 

Mr. McCarthy. But if you challenge somebody, how do you find 
that ballot of what they voted? Because if you do provisional, it is 
off to the side. If you let them have the exact same ballot when 
they are going in the same day and you find the 141 or the 1,300, 
there is no way of knowing which ballot was there or how they 
voted. So I am just wondering, from a checks and balance point, 
how do you answer that question? 

Mr. Ellison. Well, the fact is, is that we have — it is a crime to 
do. We have people who did challenge you. You have to sign, you 
have to swear under penalty of perjury. And the fact is, I can tell 
you that our track record has been excellent. And so it is what we 
have been doing has been working. I mean, if the proof of the pud- 
ding is in the tasting, elections in Minnesota taste pretty good. 

Mr. McCarthy. Just a quick second, yes or no. Would you be 
open to, if you moved your bill forward, amending it that at the be- 
ginning you make these individuals vote provisional to make sure 
these checks and balances were there? 

Mr. Ellison. Well, let me say this. Representative. I am one who 
never says we won’t talk, but I don’t think I would agree to that 
provisional provision. 

Mr. McCarthy. Thank you for your time. 

Ms. Lofgren. I would just like to ask Mr. Ellison about, you 
have got a real experience here in your State in the whole issue 
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of voting, lots of times various hints of there is fraud. But I would 
like to just take a look at, have there been any prosecutions? Be- 
cause that is the real proof. I remember going to a hearing a year 
ago in August and all these wild comments absent it. But there has 
been no prosecutions. So the proof is in the pudding. And what has 
been your experience in Minnesota? Has anybody been prosecuted 
for fraud associated with this? 

Mr. Ellison. Madam Chair, I cannot report any known cases of 
convictions for election fraud. Now, we do have two Secretaries of 
State coming behind me. 

Ms. Lofgren. I will ask them, too. 

Mr. Ellison. But I will just tell you that I am not inexperienced 
on this. I have researched this. I have looked into this carefully. 
And I have a close friend who some of my Minnesota colleagues 
know very well; his name is Pat Diamond. He is a tough pros- 
ecutor. He will charge you and toss you in jail if you violate the 
law. And Pat Diamond, who is a prosecutor in Hennepin County, 
he has told me that he has never prosecuted an imposter voter 
case. This just hasn’t happened. And this is a gentleman who takes 
his role as a prosecutor extremely seriously. 

So I would like to know, but — so I guess the answer is no. But 
there are better minds than mine here. 

Ms. Lofgren. Now, what has happened to turnout in Minnesota? 
Usually the problem is not one where people are trying to fake it 
to vote, it is to try to get people to vote. What has turnout been? 

Mr. Ellison. Madam Chair, we have trouble getting people to 
vote one time let alone two. But the fact is, voter turnout in Min- 
nesota is excellent. 78 percent. 

Ms. Lofgren. 78 percent. 

Mr. Ellison. We have experienced very high voter turnout. We 
did have high voter turnout in the early years, 50s, 60s, then it 
dipped. And since we enacted voter EDR, it dramatically came back 
up to a point where we are real happy about. 

Ms. Lofgren. Now, I remember the election of Governor Ven- 
tura, I mean just reading about it. But it seemed to me from the 
press reports that that just took off at the end, and that it was peo- 
ple who had not been registered voters but who got excited by his 
campaign after the registration would have been over who actually 
decided to come forward; that he had touched something in them 
and surprised the whole country that this guy who no one thought 
was going to win won. Was that, do you think, because of election 
day registration? 

Mr. Ellison. Yes, I do. And I think it is a very good thing. I 
think it is important to leave alone what kind of Governor people 
thought Governor Ventura made. 

Ms. Lofgren. It is up to the voters in Minnesota to decide, not 
me. 

Mr. Ellison. But they expressed a preference. Students ex- 
pressed a preference. People who had moved had expressed a pref- 
erence. I think that if what we are trying to do is most closely ap- 
proximate how people really feel, that EDR brings us very close to 
that. Because of course, as you know. Madam Chair, there is a lot 
of voter information that comes through in the last days of the 
campaign. You know, people may not focus, people are busy. But 
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in that last month of the campaign where an artificial deadline 
may cut you out, you can still listen, read, focus, hear debates, and 
really make up your mind as to who you want to vote for. 

Ms. Lofgren. I am going to yield back my time because we are 
being called to votes and I want Mr. Ehlers to have his chance to 
ask questions before we run off to vote. 

Mr. Ehlers. Thank you. Madam Chair. 

Just in response to a previous question-and-answer interchange 
with Mr. McCarthy. As I read the bill, you say: On the date of the 
election, the polling place may not make services available under 
this section to any eligible applicant who does not cast a ballot. 

So, basically, you are saying if they register they have to vote. 
Or, in other words, they are not even going to be registered if they 
don’t agree to vote. 

Mr. Ellison. Well, Mr. Representative, I read it a little bit dif- 
ferently. I don’t think this is the most critical part of the bill. 

Mr. Ehlers. I agree. And I don’t think — that is not a major mat- 
ter. I am just pointing out it is in your bill. 

Mr. Ellison. Yeah, it is in my bill and I am familiar with that 
section. The way I read that is if you want to vote in that election 
that day, then registering that day makes you eligible to vote in 
that election for that day. But I think that if you wanted to register 
to vote the next day, the day after election, I don’t see any rules 
that would say you couldn’t fill out a voter application to register 
to vote. 

Mr. Ehlers. I just wanted to try to clarify that issue. 

I was born in Minnesota, southwestern Minnesota. 

Mr. Ellison. Congratulations. 

Mr. Ehlers. Thank you. It has made me what I am today, a good 
solid Republican. Seriously. I grew up in Edgerton, a very fine 
town. Everyone knew everyone, very little crime. There was some 
crime. But I think same day registration would work there easily 
because everyone knew everyone, and maybe that is what you are 
referring to. But I refuse to believe that there are no criminals in 
Minnesota, and that no one might try to take advantage of this. 

Even if there weren’t, we are talking about Federal legislation. 
And the history of our country, frankly, a shameful history, is that 
in certain areas of the country there is considerable dishonesty in 
elections. And in this particular issue, and I totally agree with Mr. 
King on this, this creates incredible opportunities for mischief and, 
frankly, for breaking the law. 

We are all familiar with Tammany Hall, the Pendergrass ma- 
chine, the Daley machine. You can go on and on. They certainly 
played every trick in the book. And same day registration has the 
potential for doing that, unless the ballot that the person casts is 
a provisional ballot so in case they are breaking the law by what 
they have done, then you can discard their ballot and no harm is 
done. 

If you allow the ballot to be tossed in the hopper and counted, 
you have done permanent damage. You have cheated the public of 
a fair election. And I think the key factor of same day registration 
is to make certain that it is a provisional ballot. 

Related to this of course is the requirement that we passed with 
HAVA that every State has to establish a statewide voter database 
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to keep track of registrations and so forth. That is essential to de- 
termine if someone, regardless of whether they are registering the 
same day or not, are voting twice. 

And so, I just have experienced and seen enough fraud around 
the country that I am very worried about adding something that 
would make fraud easier for those who are dishonest. It also, what 
you are proposing, makes voting easier for those who are honest. 
And I don’t object to that, really, but you have to protect against 
fraud if you are going to provide extra opportunities for fraud, 
which is what your bill does. And I think we have to be very, very 
careful about that. 

If we are going to try to make this a national issue instead of 
an issue State by State, where all the good people of Minnesota 
who by and large obey the law and wouldn’t do anything wrong, 
I am very worried about passing a law that is going to apply every- 
where in the country, where there is plenty of chance for mischief 
and downright dishonesty. 

I would appreciate your comments. 

Mr. Ellison. May I comment very briefly. Madam Chair? Let me 
say this very quickly. The people who live in a precinct, even if you 
live in an urban area, it is like a small town. For example, there 
might be just one building that people vote at and that is like the 
whole precinct. So even though it is an urban area, it is a closely 
knit unit that people are voting in. So there really is quite a sub- 
stantial amount of that small town atmosphere. People know each 
other. 

So I think we have probably got a vote. But I do appreciate your 
question. 

Mr. Ehlers. Well, I would hate to depend on that, simply be- 
cause I live in a relatively small urban neighborhood, and I have 
served in local government, I know a lot of people. But when I go 
to the precinct to vote, I see a lot of people there I don’t know. And 
when I talk to the election clerks, they see a lot of people they don’t 
know. And so I think caution is best in a situation like this. 

As Mr. King said, we really have to guarantee the purity of the 
ballot to reassure the voters that the result is accurate and that 
it follows the intention. 

Ms. Lofgren. The gentleman’s time has expired. And we have 
been called to vote. So I will recess the hearing now, thanking both 
of our colleagues for their testimony. We will return as soon as 
votes are done and commence with the other two panels. 

[Recess.] 

Ms. Lofgren. I am sure that the Ranking Member is on the way 
back. Under the rules we can proceed when we have two members. 
But I am going to begin because we have more votes in an hour, 
and we can start introducing now, while Kevin is on his way. 

I would like all the members of the next panel to come forward. 
And I am searching for my introduction here. We have three wit- 
nesses before us. We have the Honorable Mark Ritchie, who is cur- 
rently serving as Minnesota Secretary of State, where he is the 
State’s chief elections officer. Mr. Ritchie has made many contribu- 
tions to improving civic participation in the electoral process, in- 
cluding his leadership of National Voice, a national coalition of over 
2,000 community-based organizations working together to increase 
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voter participation. Mr. Ritchie was able to lead this organization 
in registering over 5 million new voters nationwide, one of the larg- 
est nonpartisan voter mobilizations in our Nation’s history. 

Next we have Mr. Tim Moore. Mr. Moore currently serves as a 
representative in the North Carolina House of Representatives. He 
was first elected in 2002, and now serves as chairman of the Com- 
mittee on Elections Law and Campaign Finance Reform Com- 
mittee. Mr. Moore is also an attorney with the law firm of Flowers, 
Martin, Moore & Ditz. 

And finally, we have Mr. Neil Albrecht, who is the Assistant Di- 
rector, City of Milwaukee Elections Commission. He has been the 
Deputy Director for the city of Milwaukee’s Election Commission 
since July of 2005. His focus in this position has been on the full 
implementation of system improvements identified by the Mil- 
waukee Task Force on Elections. He is a lifelong resident of the 
city of Milwaukee and has a professional background in finance 
and nonprofit management. 

And we do thank all of you for coming today to share your in- 
sights with us. 

STATEMENTS OF HON. MARK RITCHIE, SECRETARY OF STATE, 

MINNESOTA; HON. TIM MOORE, NORTH CAROLINA STATE 

REPRESENTATIVE; AND NEIL ALBRECHT, ASSISTANT DIREC- 
TOR, CITY OF MILWAUKEE ELECTION COMMISSION 

Ms. Lofgren. And if we could, we will begin with Secretary of 
State Mr. Ritchie. Welcome. 

Let me just interrupt and note that your full written comments 
will be made part of the official record of this hearing. We do ask 
that your oral testimony consume about 5 minutes. And that little 
machine there has lights. And when the yellow light goes on it 
means that you have consumed 4 minutes. It is always a surprise. 
And when the red light goes on it means you have actually spoken 
for 5 minutes. We would ask you to try and summarize at that 
point so that we can hear everybody. Mr. Ritchie. There is a little 
button. There we go. 

STATEMENT OF HON. MARK RITCHIE 

Mr. Ritchie. Chairwoman Lofgren, Representative Davis, thank 
you for this opportunity to present testimony on election day reg- 
istration. When I began the process of running for the office of Sec- 
retary of State, one of the first persons I sat down with and asked 
his support was the Secretary of State of Minnesota, who was serv- 
ing in that position when I came of age when they lowered the vot- 
ing age, Arlen Erdahl. Arlen Erdahl had been a Congressman, a 
Republican Congressman from Minnesota, had come back to Min- 
nesota, was Secretary of State when Election Day Registration was 
passed and implemented in our State. He gave me an amazing his- 
tory of the process, particularly pointing out the problems that 
were being solved at that time by making that change. But he also 
urged me to go meet with and talk to all of our 87 county election 
officials and to get their point of view, because, as he said, county 
election officials, city election officials, that is where the rubber hits 
the road. If you want to know about Election Day Registration, its 
benefits, and how it functions, go talk to those officials. 
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So I did. And in meeting around the State — and I have met with 
all 87 — I heard four consistent themes about election day registra- 
tion in Minnesota. So this is based on 34 years of experience. And 
some of these election officials have been in their jobs for most of 
that time. 

Number one, it clearly has increased turnout, but it has been es- 
pecially important for increasing turnout for young people. Min- 
nesota was on a decline from 1956 to the early 1970s, and with the 
introduction of the 18-year-old voting in this country, another hit 
on participation. But we passed Election Day Registration at 
roughly the same time. And so we have been able to build up over 
the past few years so that we are top in the Nation, but especially 
we are proud of the fact that it brings in young people. In fact. 
Election Day Registration has been shown to have about twice the 
positive impact on bringing young people into the process as older 
adults. 

The second thing that election officials pointed out is that this 
has largely eliminated the disputes, the problems, the mistakes. It 
just made election administration much easier and much cleaner, 
much less expensive, and allows election officials to do their job 
better. 

Third, it is a much more accurate and secure system. You are 
registering somebody in person. They are standing in front of you 
instead of a form received in the mail. If there is some error in the 
registration form, hard to read, poor writing, some missing infor- 
mation, you can correct it right there on the spot. And we have a 
whole series of safeguards, including requiring our proofs, our 
oaths. We have provisions for challenging. And of course we have 
criminal prosecution for anyone who is lying under oath. So we feel 
like it has been a much better and more accurate and secure sys- 
tem. 

And finally, since most of the same-day registrations are simple 
address changes, we also think that there are some ways to, you 
know, make this great system even better in the future. And so we 
are looking forward on that. 

I took their comments and their suggestions to heart in my cam- 
paign and now that I am in this position, and Minnesota is going 
to be an even better and stronger participant in the Election Day 
Registration process. But what I have noticed is that many other 
states are very interested because they have the problems of provi- 
sional ballots and other problems. They are asking us for our ad- 
vice, for our help. 

Many other States have come to visit Minnesota to look at our 
system. I always have those visitors meet with local election offi- 
cials because those are the folks who really know how the system 
works. They have seen every problem, every unusual situation, and 
they have tackled those very well. And so Minnesota at this point 
is a state where this system works for us and it works well. 

In the closing of Congressman Ellison’s comments this morning 
he quoted from my colleagues, the Secretaries of State from Idaho 
and from Maine, about how this is not a partisan issue, this is an 
issue that is in favor of voters. And I want to underline that. Our 
87 county election officials are very, very fiercely independent, and 
they range from all spectrums of the political climate in Minnesota, 
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and they all feel strongly that this is a great system. Our 34 years 
of history gives us great confidence. And we are very happy to see 
this idea being adopted in other States, and potentially at the na- 
tional level. 

Madam Chairwoman, thank you again. 

Ms. Lofgren. Thank you very much, Mr. Ritchie. 

[The statement of Mr. Ritchie follows:] 
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Testimony to the Sub-Committee on Elections of the Committee on House Administration 
Oversight hearing on "Election Day Registration and Provisional Voting" 

November 9, 2007 

Prepared by Mark Ritchie, Minnesota Secretary of State 

Chairwoman Lofgren, Representative Ehlers, and members of the committee, thank you very 
much for the opportunity to testify today on the important subjects of Election Day Registration 
and provisional voting. 

Thirty-four years ago the Minnesota State Legislature decided to implement a statewide system 
of voter registration that included Election Day Registration (EDR), The legislature included the 
option of registering at the polls because they recognized that traditional voter registration 
systems created many barriers to participation, often inadvertently. For example, setting an 
arbitrary cut-off date for registration means that a large percentage of voters enfranchised by the 
U.S. Constitution are disenfranchised by bureaucratic rules. 

Election Day Registration, in contrast, ensured that eligible voters could not be denied their right 
to vote due to lack of pre-registration. The state implemented procedures for registering to vote 
on Election Day at each polling place. This system, also called “same-day registration,” now 
exists in some form or is under serious consideration in a dozen states. 

One of the most important results of Election Day Registration is a significant increase in turnout 
among eligible voters. This can be seen in Minnesota where 78% of eligible voters cast a ballot 
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in the 2004 presidential election — more than 18% above the national average. That same year, 
nearly 600,000 eligible voters registered on Election Day, making same-day registrants roughly 
one quarter of all voters. Clearly, same-day registration is a factor in Minnesota’s consistently 
high voter turnout. 

Election Day Registration is an especially useful tool for anyone who has moved just before 
Election Day, for young voters, and for others who do not decide to participate until just days 
before an election. Election Day Registration is a source of much of the confidence that 
Minnesota voters express about our voting system. No one can be kept from voting due to lack of 
prior registration and no one can be denied the right to vote due to some flaw or failure in the 
voter registration system. 

In addition to the increase in both voter turnout and the public’s confidence about the electoral 
process, another huge benefit of Election Day Registration is that it all but eliminates the need 
for provisional ballots, thus enfranchising voters and simplifying election administration. The 
past few election cycles have featured battles over provisional ballots in Ohio, Florida, and other 
states that became front-page news nationwide. With EDR these problems are nearly eliminated. 
Voters that come to the polling place who believe that they have pre-registered, but for some 
reason whose names do not appear on the rolls, have recourse in an Election Day Registration 
state. Instead of casting a ballot that may or may not be counted, they can simply register to vote 
on the spot. Once they have filled out a voter registration form and provided proof of residence, 
they can cast a ballot that will be treated the same as all others. Voters do not need to worry 
about following up with election administrators to ensure that their ballot is counted and our poll 
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workers do not need to segregate provisional ballots or use alternate procedures to handle them. 
Same-day registration helps poll workers and election administrators deal with the human and 
computer errors that are one of the realities of running an election. 

Higher voter turn out and the elimination of many of the problems associated with provisional 
ballots are two powerful arguments for Election Day Registration. Another advantage is that "in 
person" voter registrations, which Election Day Registrations are by definition, are actually more 
secure than voter registrations sent through the mail. Every Election Day registrant must appear 
in person, provide an approved identification document or sworn witness, and swear that they 
meet the eligibility criteria. Issues such as citizenship status, residence, and other concerns are 
dealt with immediately and directly by trained poll workers on Election Day. After Election Day, 
local election officials verify same day registrants’ residences by sending them a non- 
forwardable postcard. Local election officials also ensure that no one has voted twice, which is a 
felony: if they find that anyone has, the case is immediately forwarded to the county attorney. I 
believe that there have only been two such cases prosecuted in Minnesota in recent years. 

When Minnesota introduced Election Day Registration in the 1970s a new era in voting rights 
opened in the United States. By making it possible for every eligible citizen to register on 
Election Day the problem of voter registrations procedures becoming barriers to voting was 
addressed in a simple yet fundamental way. With over thirty years of election experience using 
EDR in Minnesota we know that this approach increases turn out of eligible voters by at least 
10% while simultaneously improving the integrity and accuracy of the voter registration process. 
Our system also avoids the most dangerous frustration facing voters — when eligible citizens take 
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time away from work and other responsibilities to vote and are turned away without being able to 
cast a ballot that they have any faith will really be counted. Congress should make Election Day 
Registration standard practice around the country so that no computer error will ever again result 
in the denial of any eligible citizen’s constitutional right to vote. 
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Ms. Lofgren. I see that our colleague Mr. Ellison has joined us. 
And by unanimous consent we will invite him to participate with 
us. And we are now joined by our Ranking Member, Mr. McCarthy, 
time for Mr. Moore’s testimony. Proceed, please. 

STATEMENT OF HON. TIM MOORE 

Mr. Moore. Thank you. Madam Chair, Ranking Member McCar- 
thy, members of the committee. It is really an honor to be here 
today speaking before this committee both as a citizen and as a 
member of the North Carolina State House of Representatives. I 
am here today because our General Assembly recently this past 
session enacted same-day voter registration in North Carolina 
through the enactment of House Bill 91. I opposed that measure 
in the General Assembly because I felt like there were real con- 
cerns with a number of issues to protect against voter fraud, and 
that we failed to fully address that. 

Support for same-day voter registration is, of course, based upon 
the noble intention of increasing voter turnout. But I don’t think 
any member of this committee or this Congress would also doubt 
that we also have to be equally vigilant not only about voter turn- 
out, but accuracy and legitimacy in the elections to prevent against 
fraud. 

This process first started actually — or this past week, the elec- 
tions which were held for a lot of municipal elections is the first 
time same-day voter registration has occurred in North Carolina. 
The data I have seen thus far indicates that it has not had an im- 
pact on the voter turnout. So I guess that remains to be seen, and 
the canvass has yet to occur, and that will be fleshed out in the 
coming weeks. But at least tentatively at this point, the data does 
not show there was an increase in turnout, at least in North Caro- 
lina, in the municipal elections. 

But same-day voter registration does have the very real potential 
to decrease confidence in the elections, particularly if there are in- 
creases in the amount of fraud. And I will point out two examples 
to kind of show it. 

I suppose if the only goal was to increase voter turnout, we could 
take a cardboard box, cut a hole in it, and put it on the street cor- 
ner and leave it there for a couple days and come back and pick 
it up. You would probably have an increase in voting in that pre- 
cinct. But it is obvious what the concerns for fraud would be. Some- 
one could stuff the ballot box or anything. There are other ludi- 
crous examples where you could require fingerprint ID or some- 
thing like that. The point is there has to be a balance struck be- 
tween voter security and between ease of voting. 

It is my concern that same-day registration at the State level, 
and particularly with the Federal bill, tips that balance dan- 
gerously away from ensuring accuracy and fairness of the voting. 

The bill that is before Congress is similar in some ways, but dif- 
ferent in one. One thing I would stress, one difference I would 
stress, is the fact that in North Carolina the ballots are provisional 
ballots. They are retrievable ballots. So if there is a challenge to 
fraud it can be retrieved. But the issue of voter I.D. really dovetails 
with this, because if we are going to increase the opportunity for 
voter registration, and, at the same time, decrease the period of 
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time that the Board of Elections would have to ensure the accuracy 
and verify the eligibility of the voter, we need to find ways to en- 
hance the security component. 

I have supported, or I ran an amendment in North Carolina to 
our bill to add photo I.D. That bill did fail along partisan lines, un- 
fortunately. But I would encourage Congress, if you pass this, that 
you implement at least a photo I.D. component. Because the types 
of I.D. that HAVA sets forth right now are things that are very 
easy to fabricate, such as a power bill, and very difficult to verify. 

The allegations as to past fraud, I think in some ways those may 
be understated. History is full of examples of where fraudulent con- 
duct has affected elections. And any time we are going to expand 
the opportunity for that to occur, we need to put in place those pro- 
tections. 

Additionally, North Carolina, like many other States across the 
Nation, has seen a huge growth in population, some of those being 
illegal foreign nationals. In fact, some estimates in our State esti- 
mate that as many as a half million members of our new popu- 
lation are folks who are here illegally. By getting rid of the period 
of time that the Board of Elections has to verify the eligibility, we 
increase the opportunity that we could have those who aren’t even 
citizens voting. So again, I think the photo I.D. component would 
be very important. 

We did at the State level find some examples of voter fraud that 
were discussed on the floor. One where a person went to vote, or 
went to vote on election day, and then discovered someone had 
voted in their place on the early day. They were disenfranchised. 
There were several examples of where dogs had registered to vote. 
I think one dog even got some votes. I don’t think they voted. But 
it does appear that there is an issue and that there has to be a 
way to strike the balance. 

And in sum, I will say this. I do think that this also is a State 
issue as to election administration. I am all for finding ways to in- 
crease voter turnout and participation. One thing that I would rec- 
ommend Congress look at doing is finding ways to ensure that the 
ballots of our military personnel who are overseas are counted. I 
am aware there are some problems with some logistical issues get- 
ting those back and forth. I would hope Congress would look at 
ways to address that. But I do appreciate your time. Madam Chair, 
and members of the committee. 

Ms. Lofgren. Thank you very much, Mr. Moore. 

[The statement of Mr. Moore follows:] 
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TESTIMONY of REPRESENTATIVE TIM MOORE 
NORTH CAROLINA HOUSE of REPRESENTATIVES 


COMMITTEE on HOUSE ADMINISTRATION 
U.S. HOUSE of REPRESENTATIVES 
WASHINGTON, D.C. 


On House Bill 2457 To amend the National Voter Registration Act 
of 1993 to require States to permit individuals to register to 
vote in an election for Federal office on the date of the 

election. 


FRIDAY, NOVEMBER 9, 2007 

Thank you, Madam Chair and members of the committee for allowing me to offer my 
perspective on House Bill 2457 and same-day voter registration. 4s a US citizen, it is 
a great honor to offer my observations before this body. As a former co-chair of the 
North Carolina House Committee on Election Law and Campaign Finance Reform it 
was within my capacity as a state representative serving Cleveland County, NC to 
offer a minority party opinion on same day voter registration. 

Our General Assembly passed legislation creating same-day voter registration this past 
legislative session with the enactment of House Bill 91. I opposed the measure in our 
legislature and offered reasonable amendments to this legislation, and although the 
bill passed, I remain opposed to same-day voter registration, even if it is based on the 
best of intentions. 

Support for same-day voter registration is based on the very noble intention of 
increasing participation by more of our citizens in the very serious civic responsibility 
of voting in fair and free elections, but I don’t think any member of this committee or 
this Congress would disagree that the issue of voter confidence is as important as 
voter participation. 

Whether or not same-day voter registration actually increases overall voter 
participation is still disputed, but most would agree that voter confidence in a fair, 
free and honest election process would certainly increase overall voter participation. 

While easing the enrollment of new voters might increase overall participation, same- 
day voter registration, is certainly putting the cart before the horse. 

Same-day voter registration has the real potential to decrease confidence in the 
integrity of the electoral process, and in turn, may actually decrease the level of 
confidence in our respective legislative bodies. 

If our goal is to simply increase turnout, I suppose we could place a cardboard box on 
every street corner for a couple of days and invite everyone to simply drop off a 
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ballot at their convenience. I suspect we might see a 400 percent increase in voter 
participation right away, as this would certainly make it easier to vote and probably 
increase participation, but concern about voter fraud would be more than evident. 

On the other hand, if we were obsessed only about the integrity of the election, I 
suppose we might go to the ridiculous extreme of requiring a DNA sample before 
voting, or require a home visit by election officials and five sworn witnesses to assure 
voters are residents of the district where they cast a ballot. 

Such absurd examples show there must be a balance between insuring reasonable 
confidence in the election process and ease of voting. It is my assessment as a state 
legislator that same-day voter registration in North Carolina tips the balance in a 
dangerous way, inviting fraud and potentially lowering expectations and confidence in 
elections, and in turn, confidence in those who are duly elected. 

As the committee considers this bill, I want to reiterate my objections to similar 
legislation enacted in North Carolina. North Carolina’s House Bill 91 permits citizens 
to register at “one-stop” voting sites operating to facilitate “no-excuse early voting,” 
from the third Thursday before an election until the Saturday Immediately prior to 
Election Day. 

Before House Bill 91 became law, voters were required to register at least 25 days 
before Election Day. The time between registration and Election Day afforded the 
local Elections Board enough time to verify the physical address and eligibility of 
newly registered voters. Without this time there is concern that Boards cannot fully 
ensure eligibility. House Bill 91 requires minimal proof of ID, but items as simple as a 
utility bill are easy to fabricate and nearly impossible to verify. 

It is true that same-day voter registration ballots are given the status of Provisional 
Ballots, but in North Carolina, Provisional Ballots are essentially counted as absentee 
ballots in official counts. 

To register and vote at the early voting period on the same day in North Carolina 
requires less identification than needed for airline travel. How could this measure 
possibly increase voter confidence, when under this new law, it is harder to cash a 
check at the grocery store than it is to register and vote? 

It is my understanding that a significant number of the ballots of our military citizen’s 
serving overseas, were deemed ineligible because they were not returned to North 
Carolina in time due to logistical problems with the mail in and out of a war zone. 
Finding a solution to this problem is one way Congress could improve voter 
participation and instill greater confidence in the electoral process. 

North Carolina is experiencing phenomenal population growth. Some estimates say as 
many as 450,000 of those are illegal foreign nationals. The same day registration 
proposals make it more possible for ineligible persons to cast a ballot. It is argued by 
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some that voter confidence Is the primary reason for lower participation, and not the 
difficulty of voting. Put simply, voters expect their votes to count and for only 
legitimate ballots to be counted. 

For those North Carolinians already registered and presumably verified, our law not 
only lacks identification requirements for early voters, it also lacks identification 
requirements for those voting on Election Day. 

When it became apparent that our same-day voter registration legislation would pass, 
I introduced an amendment requiring photo ID for same-day voter registration. It was 
ultimately defeated along partisan lines and opposed by the Democratic leadership of 
both Houses of our General Assembly. My intent was to moderate the legislation and 
to set-up safeguards for the integrity of electoral process. 

Before and during debate the state House was shown examples of voter fraud, where 
registered voters were turned away from the ballot box because records showed they 
had already voted. This occurred almost certainly because another individual had 
misrepresented themselves and voted in their place. Because there are no photo ID 
requirements in place, legitimate voters were already being disenfranchised due to 
voter fraud. 

Even if the number of such examples is only proportionally low, to any such 
disenfranchised voter, the confidence in the election process is forever tainted with 
suspicion. 

While researching this issue in other states, it appeared more appropriate to require 
photo identification prior to registration. Without digressing into discussion of photo 
identification by itself, I feel it is worth mentioning in light of the booming trade of 
identity theft. It seems more appropriate to increase and not decrease the security 
component for voting. 

It is argued voter fraud is no higher in states with same-day voter registration. But to 
Ignore voter fraud, is to ignore the reality that identity crime remains very difficult to 
prove. 

The anecdotal evidence in North Carolina is, when fraud occurs, rarely is there 
enough evidence to prosecute, and with voter fraud there is no way to invalidate 
fraudulent votes. 

I believe that the disenfranchised citizens who have their votes stolen, due to our 
same-day voter registration will take from that experience a perception that the 
people elected to represent them and the electoral system are illegitimate. 

Finally, I would like to stress to the committee that despite my worries about what I 
have likened to a dangerous experiment with same-day voter registration in North 
Carolina, the issue addressed by House bill 2457 does still rightly belong to the States. 
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In this case it would be best not to enact H.R. 2457. This appears to be one example 
where a state’s interest in regulating the administrative functions of voter 
registration would best protect the most basic of civil rights. As a state legislator who 
has demonstrated a commitment to improving the actual and the perceived integrity 
of North Carolina’s election process, we all can benefit from the differing experiences 
presented by forty nine other examples there for all of us to discover what works. 

With relatively few states enacting same-day voter registration, there should be no 
rush by Congress to impose such an experiment on every state. With such vast 
numbers of Americans concerned with confidence in government, securing the right to 
vote ought to be of higher priority than opening the door wider for those already 
engaged in actual fraud or where the election process is already perceived as tainted 
by fraud. Nor should this committee and this House fix what is not broken in those 
states who have more strident voter registration requirements. 

Trusting this committee is concerned with the actual integrity and the perception of 
legitimacy of American elections, I respectfully ask that you not enact House Bill 
2457. 

Thank you. Madam Chair and members of the committee for allowing me this 
opportunity. 

Representative Tim Moore 

North Carolina House of Representatives 

District 1 1 1 

604 Legislative Office Bldg. 

Raleigh, NC 27603 
(919) 733-4838 
TimM@ncle<i.net 


Addendum: 

(6.) History of the Enactment of House Bill 91 - Session Law 2007-253 

2007 General Assembly of North Carolina, Information Services Division - July 20, 2007 

(9.) Bill Analysis- House Bill 91, Ratified Edition 

William R. Gilkeson, Staff Attorney ft Erika Churchill, Research Division 
2007 General Assembly of North Carolina - July 12, 2007 

(11.) Text of House Bill - Session Law 2007-253 

2007 General Assembly of North Carolina, Information Services Division - July 20, 2007 

(14.) Chapter 162-82 - General Statutes of the State of North Carolina 
As Prior to Amendment by House Bill 91, Session Law 253 

2007 General Assembly of North Carolina, Information Services Division, with caveats - Nov. 8, 2007 
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History of the Enactment of House Bill 91 - Session Law 2007-253 

2007 General Assembly of North Carolina, Information Services Division - July 20, 2007 


House Bill 91 / S.L. 2007-253 (= S195) 
2007-2008Session 
North Carolina General Assembly 

Reqistration and Votinq at One-Stoo Sites. 




Date 

Subject 

RCS» 

Aye No N/V Exc. Abs. Exc. Vote Total Result 

03/28/2007 4:25PM 

A1 Moore\S 0 Cond Reading 

[H]-96 

51 

62 

2 

5 

0 

113 

FAILED 

03/28/2007 4:33PM 

A2 Boylan\Second Reading 

[H]-99 

52 

61 

2 

5 

0 

113 

FAILED 

03/28/2007 4:41PM 

Second Reading 

[H]- 100 

68 

45 

2 

5 

0 

113 

PASSED 

03/29/2007 2:26PM 

A3 Blu5t\Third Reading 

[H] 106 

48 

63 

2 

7 

0 

111 

FAILED 

03/29/2007 2:53PM 

A4 AllredMhird Reading 

[H)-107 

48 

63 

2 

7 

0 

111 

FAll.FD 

03/29/2007 2;54PM 

Third Reading 

lHl-108 

66 

45 

2 

7 

0 

111 

PASSED 

06/20/2007 3:40PM 

Amendment 1\Motion 1\To Table 

[S] 597 

29 

19 

0 

2 

0 

48 

PASSED 

06/20/2007 3:49PM 

Motion 2\Prev Question 

[S] 598 

29 

19 

0 

2 

0 

48 

PASSED 

06/20/2007 3:52PM 

Amendment 2 

[S] 599 

39 

9 

0 

2 

0 

48 

PASSED 

06/20/2007 3:52PM 

Second Reading 

[SJ 600 

33 

15 

0 

2 

0 

48 

PASSED 

06/26/2007 4:10PM 

Ml 1 Not Concur 

[H)-811 

74 

41 

3 

2 

0 

115 

PASSED 

07/11/2007 3:46PM 

C Rpt Adopt 

[Hl-900 

69 

47 

1 

3 

0 

116 

PASSED 

07/11/2007 4:52PM 

Conference Rpt\Motion 7\To Adopt 

[S] 780 

34 

15 

0 

1 

0 

49 

PASSED 

Continued 












5 





36 


02/07/2007 

[H] 

Filed 

02/08/2007 

[H] 

Passed 1st Reading 

02/08/2007 

[HI 

Ref To Com On Rules, Calendar, and Operations of the House 

02/14/2007 

[HJ 

Withdrawn From Comm 

02/14/2007 

(H) 

Re-ref Com On Election Law and Campaign Finance Reform 

03/22/2007 

[HA] 

Reptd Fav Com Substitute 

03/22/2007 

[H] 

Ca! Pursuant Rule 36(b) 

03/27/2007 

[H] 

Placed On Cal For 3/28/2007 

03/28/2007 

[H] 

Amend Failed 1 

03/28/2007 

[HI 

Amend Failed 2 

03/28/2007 

[H] 

Passed 2nd Reading 

03/29/2007 

[HI 

Amend Failed 3 

03/29/2007 

[H] 

Amend Failed 4 

03/29/2007 

[H] 

Passed 3rd Reading 

04/02/2007 

[S] 

Rec From House 

04/02/2007 

[S] 

Ref To Com On Select Committee on Government and Election Reform 

06/04/2007 

[S] 

Reptd Fav Com Substitute 

06/04/2007 

[SA] 

Com Substitute Adopted 

06/05/2007 

[S] 

Withdrawn From Cal 

06/05/2007 

[S] 

Placed On Cal For 6/6/2007 

06/06/2007 

[S] 

Withdrawn From Cal 

06/06/2007 

[S] 

Placed On Cal For 6/1 2/2007 

06/12/2007 

[SI 

Withdrawn From Cal 

06/12/2007 

[S! 

Placed On Cal For 6/20/2007 

06/18/2007 

[S] 

Withdrawn From Cai 

06/18/2007 

[S] 

Re-ref Com On Select Committee on Government and Election Reform 

06/19/2007 

[S] 

Reptd Fav 

06/20/2007 

[S] 

Amend Tabled 1 

06/20/2007 

[SA] 

Amend Adopted 2 

06/20/2007 

[S] 

Passed 2nd & 3rd Reading 

06/20/2007 

[S] 

Engrossed 

06/25/2007 

[H] 

Rec To Concur S Com Sub 

06/25/2007 

[HI 

Cal Pursuant Rule 36(b) 

06/25/2007 

[HI 

Placed On Cal For 6/26/2007 

06/26/2007 

[H] 

Failed Concur in S Com Sub 

06/26/2007 

[H] 

Conf Com AoDOinted 

06/27/2007 

[S] 

Conf Com AoDointed 

07/10/2007 

[S] 

Conf Com Reported 

07/10/2007 

[SI 

Placed On Cal For 7/11/2007 

07/10/2007 

[H] 

Conf Com Reported 

07/10/2007 

[H] 

Placed On Cat For 7/11^007 

07/11/2007 

[HA] 

Conf Report Adopted 

07/11/2007 

[SA] 

Conf Report Adopted 

07/12/2007 

[HI 

Ratified 

07/12/2007 

[H] 

Pres. To Gov. 7/12/2007 

07/20/2007 

[H] 

Signed By Gov. 7/20/2007 

07/20/2007 

[R] 

Ch. SL 2007-253 
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Note: a biii listed on this website is not law until passed by the House and the Senate, ratified, and, if 
required, signed by the Governor. 


ABBREVIATIONS KEY 


House Action 

• 

HF = 

Senate Action 

• 

SF = 

Ratified 

• 

HA = 


• 

SA- 


Failed in the House 
Failed in the Senate 
Adopted in the House 
Adopted in the Senate 
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Bill Analysis- House Bill 91, Ratified Edition 

William R. Gilkeson, Staff Attorney Et Erika Churchill, Research Division 
2007 General Assembly of North Carolina - July 12, 2007 

SUMMARY: The ratified version of House Bill 91 would create a process to allow individuals 
to register in person and vote during the early voting period. 


[As introduced, this bill was identical to S195, as introduced by Sen. Shaw, which is 
currently in Senate Select Committee on Government and Election Reform.] 

CURRENT LAW; Generally, NC voters may not vote in an election unless they have 
registered 25 days before election day. gs. 163-82.6 (c). Current exceptions are: 

• For those persons who have become qualified after the deadline by naturalization or 
restoration to citizenship after serving a felony sentence, they may register on election 
day only. G.s. 163-82.6. 

• For those persons who may register and vote by absentee ballot because of their overseas 
or military status, they may register at any time prior to the election. Anicie 21 of chapter i63. 

One-stop absentee voting, popularly called "early voting," begins on the third Thursday 
before an election and ends the Saturday before the election. One-stop begins six days after the 
standard close of registration, g.s. 163-227.2 

BILL ANALYSIS: 

Section 1. Creates a process to allow any person who is qualified to vote to register in person 
and vote at a one-stop site after the general close of voter registration in G.S. 163-82.6. In order 
to register and vote, the person would have to do both of the following: 

• Complete the standard voter registration form, including the attestation that they are a 
U.S. citizen and reside at the address given. That attestation is signed under penalty of a 
Class I felony. 

• Provide "proof of residence," which could be one of several valid documents that had the 
person's name and current residence address: a NC drivers license, a photo I.D. from a 
government agency, a utility bill, bank statement, paycheck, government check, or other 
government document, (This is similar to the list of I.D.s that satisfy the Help America 
Vote Act federal I.D. requirement for certain first-time voters, except that HAVA list 
allows any valid photo I.D., while the bill allows only a government-issued one. Also, the 
HAVA photo I.D. does not require a residence address.) 

Once registered at the one-stop site, the person is entitled to vote then, or later at another one- 
stop site. The person will vote a retrievable ballot, just as other one-stop voters. 

Within 2 business days after the person has registered at the one-stop site, the board of elections 
must proceed to verify the person's identity and address. The person’s one-stop ballot must be 
counted unless the board determines that the applicant is not qualified to vote. 

A person already registered may update information on that person's voter records at the one- 
stop site during the one-stop voting period, except that that person caimot change party 
registration before a partisan primary. 
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Sections 2 and 3. Make conforming changes. 

Section 4. Requires the State Board of Elections to monitor the implementation of the act, and 
to report to the Joint Legislative Commission on Governmental Operations no later than March 
1, 2009, on its findings regarding expanding the process to include same-day registration and 
voting on election day, 

EFFECTIVE DATE: Sections 1 through 3 of the bill become effective with regard to 
registration and voting in primaries or elections as follows: 

• If preclearance under Section 5 of the Voting Rights Act comes before September 1, 
2007, they become effective for registration and voting for any primary or election on or 
after October 9, 2007. 

• If preclearance comes during the month of September 2007, they become effective for 
registration and voting for any primary or election on or after November 6, 2007. 

• If preclearance comes on or after October 1, 2007, they become effective for registration 
and voting in any primary or election held on or after the 60'*' day after preclearance 
comes. 

The idea is to begin one-stop registration for this year's municipal primaries and elections if 
preclearance comes soon enough for orderly implementation, but not if the timing of 
preclearance would cause confusion. The remainder of the act is effective when it becomes law. 

BACKGROUND: Eight states allow voter registration on election day. Those states are; Idaho, 
Iowa, Maine, Minnesota, Montana, New Hampshire, Wisconsin, and Wyoming. (One state, 
North Dakota, does not have voter registration.) At least some of the states that allow registration 
on election day also allow it to be done in person during the period after the deadline for mail-in 
registration and election day. NC would apparently be the first state to allow in-person 
registration during the early voting period but not on election day. 


(Erika Churchill substantially contributed to this summary.) 
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Text of House Bill - Session Law 2007-253 

2007 General Assembly of North Carolina, Information Services Division - July 20, 2007 


GENERAL ASSEMBLY OF NORTH CAROLINA 
SESSION 2007 

SESSION LAW 2007-253 
HOUSE BILL 91 


AN ACT TO PROVIDE FOR IN-PERSON REGISTRATION AND VOTING AT 

ONE-STOP ABSENTEE VOTING SITES. 

The General Assembly of North Carolina enacts: 

SECTION 1. Article 7 A of Chapter 163 of the General Statutes is amended 
by adding a new section to read: 

" S 163-82.6 A. In-person registration and voting at one-stop sites. 

(al Who May Register in Person. - In accordance with the provisions in this 
section, an individual who is qualified to register to vote may register in person and then 
vote at a one-stop voting site in the person's county of residence during the period for 
one-stop voting provided under G.S. 163-227.2. For purposes of this section, a one-stop 
voting site includes the county board of elections office, if that office is used for one-stop 
voting. 

(bl Both Attestation and Proof of Residence Required. - To register and vote 
under this section, the person shall do both of the following: 

(1) Complete a voter registration form as prescribed in G.S. 163-82.4. 
including the attestation requirement of G.S. 1 63-82. 4(bl that the person 
meets each eligibility requirement. Such attestation is signed under 
penalty of a Class 1 felony under G.S. 163-2751131: and 

(2) Provide proof of residence by presenting any of the following valid 
documents that show the person's current name and current residence 
address: a North Carolina drivers license, a photo identification from a 
government agency, or any of the documents listed in 
G.S. 163-166. 12(al(2). The State Board of Elections may designate 
additional documents or methods that suffice and shall prescribe 
procedures for establishing proof of residence. 

(c) Voting With Retrievable Ballot. - A person who registers under this section 
shall vote a retrievable absentee ballot as provided in G.S. 163-227.2 immediately after 
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registering. If a person declines to vote immediately, the registration shall be processed. 
and the person may later vote at a one-stop voting site under this section in the same 
election. 

(d) Verification of Registration: Counting of Ballot. - Within two business days of 
the person's registration under this section, the county board of elections in conjunction 
with the State Board of Elections shall verify the North Carolina drivers license or Social 
Security number in accordance with G.S. 163-82.12. update the statewide registration 
database and search for possible duplicate registrations, and proceed under G.S. 163-82.7 
to verify the person's address. The person's vote shall be counted unless the county board 
determines that the applicant is not qualified to vote in accordance with the provisions of 
this Chapter. 

(e) Change of Registration at One-Stop Voting Site. - A person who is already 
registered to vote in the county may update the information in the registration record in 
accordance with procedures prescribed by the State Board of Elections, but an 
individual's party affiliation may not be changed during the one-stoD voting period before 
any first or second partisan primary in which the individual is eligible to vote. " 

SECTION!. G.S. 163-82.6(c) reads as rewritten; 

"(c) Registration Deadlines for an Election. - In order to be valid for an election, 
except as provided in G.S. 163-82. 6A. the form; 

(1) If submitted by mail, must be postmarked at least 25 days before the 
election, except that any mailed application on which the postmark is 
missing or unclear is validly submitted if received in the mail not later 
than 20 days before the election, 

(2) If submitted in person, by facsimile transmission, or by transmission of 
a scanned document, must be received by the county board of elections 
by a time established by that board, but no earlier than 5:00 P.M., on the 
twenty-fifth day before the election, 

(3) If submitted through a delegatee who violates the duty set forth in 
subsection (a) of this section, must be signed by the applicant and given 
to the delegatee not later than 25 days before the election, except as 
provided in subsection (d) of this section." 

SECTIONS. G.S. 163-227.2(a) reads as rewritten: 

"(a) Any voter eligible to vote by absentee ballot under G.S. 163-226 may request 
an application for absentee ballots, complete the application, and vote under the 
provisions of this s e ction. section and of G.S. 163-82. 6A. as applicable. " 

SECTION 4. The State Board of Elections shall monitor the implementation 
of this act and determine the feasibility and timetable for expanding same-day registration 
and voting to all voting places on Election Day. The State Board shall report its findings 
no later than March 1, 2009, to the Joint Legislative Commission on Governmental 
Operations of the General Assembly. 


11 













42 


SECTION 5. Sections 1, 2, and 3 of this act become effective as follows: 

(1) If preclearance under Section 5 of the Voting Rights Act of 1965 is 
obtained before September 1, 2007, those sections are effective with 
regard to registration and voting for any primary or election held on or 
after October 9, 2007. 

(2) If preclearance is obtained during September 2007, those sections are 
effective with regard to registration and voting for any primary or 
election held on or after November 6, 2007. 

(3) If preclearance is obtained on or after October 1, 2007, those sections 
are effective with regard to registration and voting for any primary or 
election held on or after the 60'*' day after preclearance is obtained. 

The remainder of this act is effective when it becomes law. The State Board of 
Elections may adopt any necessary procedures to implement this act at any time after this 
act becomes law. 

In the General Assembly read three times and ratified this the 12'^ day of July, 

2007, 


s/ Charlie S. Dannelly 

Deputy President Pro Tempore of the Senate 


s/ Joe Hackney 

Speaker of the House of Representatives 


s/ Michael F. Easley 
Governor 


Approved 10:41 a.m. this 20'^ day of July, 2007 
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Chapter 162-82 - General Statutes of the State of North Carolina 
As Prior to Amendment by House Bill 91, Session Law 253 

2007 General Assembly of North Carolina, Information Services Division - July 20, 2007 

§ 163-82.6. Acceptance of application forms. 

(a) How the Form May Be Submitted. - The county board of elections shall 
accept any form described in G.S. 163-82.3 if the applicant submits the form by mail, 
facsimile transmission, transmission of a scanned document, or in person. The applicant 
may delegate the submission of the form to another person. Any person who 
communicates to an applicant acceptance of that delegation shall deliver that form so that 
it is received by the appropriate county board of elections in time to satisfy the 
registration deadline in subdivision (1) or (2) of subsection (c) of this section for the next 
election. It shall be a Class 2 misdemeanor for any person to communicate to the 
applicant acceptance of that delegation and then fail to make a good faith effort to deliver 
the form so that it is received by the county board of elections in time to satisfy the 
registration deadline in subdivision (1) or (2) of subsection (c) of this section for the next 
election. It shall be an affirmative defense to a charge of failing to make a good faith 
effort to deliver a delegated form by the registration deadline that the delegatee informed 
the applicant that the form would not likely be delivered in time for the applicant to vote 
in the next election. It shall be a Class 2 misdemeanor for any person to sell or attempt to 
sell a completed voter registration form or to condition its delivery upon payment. 

(b) Signature. - The form shall be valid only if signed by the applicant. An 
electronically captured image of the signature of a voter on an electronic voter 
registration form offered by a State agency shall be considered a valid signature for all 
purposes for which a signature on a paper voter registration form is used. 

(c) Registration Deadlines for an Election. - In order to be valid for an election, 
the form: 

(1) If submitted by mail, must be postmarked at least 25 days before the 
election, except that any mailed application on which the postmark is 
missing or unclear is validly submitted if received in the mail not later 
than 20 days before the election, 

(2) If submitted in person, by facsimile transmission, or by transmission of 
a scanned document, must be received by the county board of elections 
by a time established by that board, but no earlier than 5:00 P.M., on the 
twenty-fifth day before the election, 

(3) If submitted through a delegatee who violates the duty set forth in 
subsection (a) of this section, must be signed by the applicant and given 
to the delegatee not later than 25 days before the election, except as 
provided in subsection (d) of this section. 

(cl) If the application is submitted by facsimile transmission or transmission of a 
scanned document, a permanent copy of the completed, signed form shall be delivered to 
the county board no later than 20 days before the election. 
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(d) Instances When Person May Register and Vote on Election Day. - If a person 
has become qualified to register and vote between the twenty-fifth day before an election 
and election day, then that person may apply to register on election day by submitting an 
application form described in G.S. 163-82.3(a) or (b) to: 

( 1 ) A member of the county board of elections; 

(2) The county director of elections; or 

(3) The chief judge or a judge of the precinct in which the person is eligible 
to vote, 

and, if the application is approved, that person may vote the same day. The official in 
subdivisions (1) through (3) of this subsection to whom the application is submitted shall 
decide whether the applicant is eligible to vote. The applicant shall present to the official 
written or documentary evidence that the applicant is the person he represents himself to 
be. The official, if in doubt as to the right of the applicant to register, may require other 
evidence satisfactory to that official as to the applicant's qualifications. If the official 
determines that the person is eligible, the person shall be permitted to vote in the election 
and the county board shall add the person’s name to the list of registered voters. If the 
official denies the application, the person shall be permitted to vote a challenged ballot 
under the provisions of G.S. 163-88. 1, and may appeal the denial to the full county board 
of elections. The State Board of Elections shall promulgate rules for the county boards of 
elections to follow in hearing appeals for denial of election day applications to register. 
No person shall be permitted to register on the day of a second primary unless he shall 
have become qualified to register and vote between the date of the first primary and the 
date of the succeeding second primary. 

(e) For purposes of subsection (d) of this section, persons who "become qualified 
to register and vote" during a time period; 

(1) Include those who during that time period are naturalized as citizens of 
the United States or who are restored to citizenship after a conviction of 
a felony; but 

(2) Do not include persons who reach the age of 1 8 during that time period, 
if those persons were eligible to register while 1 7 years old during an 
earlier period, (1901, c. 89, ss. 18, 21; Rev,, ss. 4322, 4323; C.S., ss. 
5946, 5947; 1923, c. lll,s. 3; 1933, c. 165, s. 5; 1947, c. 475; 1953, c. 
843; 1955, c. 800; 1957, c. 784, ss., 3, 4; 1961, c. 382; 1963, c. 303, ss. 
1, 2; 1967, c. 761, s. 3; c. 775, s. 1; 1969, c. 750, ss. 1, 2; 1977, c. 626, 
s. 1; 1979, c. 539, s. 5; c. 766, s., 2; 1981. c. 33, s. 2; 1981 (Reg. Sess., 
1982), c. 1265, s. 6; 1983, c. 553; 1985, c. 260, s. 1; 1991, c. 363, s. 1; 
1991 (Reg. Sess., 1992), c. 1032, s. 1; 1991 (Reg. Sess., 1992), c. 1044, 
s. 18(a); 1993, c, 74, s. 1; 1993 (Reg. Sess., 1994), c. 762, s. 2; 1995, c. 
24.3, s. 1; 1997-456, s. 27; 1999-426, s. 1(a), (b); 2001-315, s. 1; 
2001-319, s. 6(a); 2003-226, s. 4; 2004-127, s. 9(a). 

This document (also available in PDF and RTF formats) is not an official document. 

Please read the caveats on the main NC Statutes pane for more information. 
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Ms. Lofgren. And our last witness on this panel is Mr. Albrecht. 
And we would be pleased to hear from you. 

STATEMENT OF NEIL ALBRECHT 

Mr. Albrecht. Good morning, Madam Chairwoman, and mem- 
bers of the committee. 

Ms. Lofgren. Can you pull the microphone a little bit closer? 
Maybe it is not on. There is a button you have to — there you go. 
Thank you. 

Mr. Albrecht. Good morning. Madam Chairwoman, and mem- 
bers of the committee. Thank you for this opportunity to represent 
the city of Milwaukee in this discussion. My name is Neil Albrecht, 
and I am the Deputy Director of the city of Milwaukee Election 
Commission. My purpose in testifying this morning is to speak to 
Milwaukee’s positive and productive experience administering elec- 
tion day registration, and also to address the allegation that Mil- 
waukee is a voter fraud city, and that election day registration has 
contributed to a voter fraud problem in the city of Milwaukee. 

Nationally, use of the words “voter fraud” have been applied ran- 
domly, and are often unsubstantiated. In recent elections in Ha- 
waii, there were allegations of widespread voter fraud when six 
polling sites did not open on time. In Indiana, problems with new 
touch-screen voting machines were construed as election fraud. In 
Utah, where poll workers forgot a step in setting up a voting ma- 
chine, there were allegations of voter fraud. 

It has been our experience in Wisconsin that misrepresentation 
of these two words is often intentional, and has been successful at 
intimidating and disillusioning voters. 

Voter turnout during the 2004 Presidential election was unprece- 
dented. Beyond any dispute, the city’s elections systems were over- 
whelmed by the sheer volume of preelection registration and absen- 
tee voting activity. Due to Wisconsin’s status as a battleground 
State, the problems that were experienced attracted significant na- 
tional attention, as did allegations of widespread voter fraud. After 
both a State and Federal investigation into the election, there were 
two voter fraud prosecutions, and neither related to election day 
registration. 

While the act of voter fraud in any election is not acceptable, two 
prosecutions hardly warranted the labeling of Milwaukee as a voter 
fraud city. Fortunately, allegations of voter fraud did not over- 
shadow Milwaukee’s recordbreaking turnout in the 2004 Presi- 
dential election; 277,535 ballots were cast, representing 70 percent 
of the city’s 307,000 registered voters. Nationwide, Wisconsin 
ranked second in voter turnout, just below our neighboring State 
of Minnesota. 

There were many factors that contributed to Milwaukee’s success 
in motivating voter turnout, including the city’s longstanding his- 
tory of engagement in political processes. Unquestionably, the most 
significant contributing factor was the availability of election day 
registration. Of the nearly 278,000 voters, over 80,000, or 29 per- 
cent, registered to vote on election day. 

I think it is time to get bifocals. In Milwaukee, voting is a city- 
wide event that crosses into every neighborhood, community, gen- 
der, age, and economic class. Despite the overzealous and inac- 
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curate allegations of Milwaukee being a voter fraud city, voting as 
a right is woven deeply and throughout the very cultural diverse 
fabric of Milwaukee. Election day registration has consistently en- 
couraged voter participation. 

In Wisconsin, in the most recent gubernatorial election nearly 
35,000 of the 172,000 voters who voted on election day were elec- 
tion day registration. That number represents one in five voters. 

Offering election day registration does require an additional ad- 
ministrative investment on the part of any municipality. Voting 
rooms are set up to allow separate areas for election day registra- 
tion so as to avoid long lines and delaying the issuance of ballots 
to registered voters. In Milwaukee, we provide trained registrars at 
every polling site. At our 208 sites, this represents an investment 
of 320 additional election workers, a minimal investment consid- 
ering the outcome: civic engagement and voter participation. 

The value of election day registration exceeds increased voter 
participation. It is also evidenced by the demographics of the elec- 
tion day registrants themselves: young people, apartment occu- 
pants, people who are more transient, and persons from the lower 
socioeconomic classes. 

During the 2006 gubernatorial election I received a call from the 
chief inspector at Riverside High School, a voting site close to the 
UW-Milwaukee campus, notifying us that they were running out of 
election day registration applications. On delivering additional ap- 
plications to the school, I found a registration line that spanned ap- 
proximately four blocks long. Nearly every person in that line was 
a college student. Voters from the neighborhood and school faculty 
distributed bottled water and power bars to the people standing in 
line. It is difficult for me to imagine turning away young people 
from the polls because they did not register 15 or even 30 days 
prior to the election. 

In Wisconsin, State law clearly identifies that election day reg- 
istrants must be prepared to provide a proof of residence that in- 
cludes their name and registration address. The legislature has ap- 
proved a comprehensive array of acceptable documents similar to 
HAVA that can include student identification cards, leases, prop- 
erty tax bill, government-issued identification, and utility bills. An 
elector may also produce a corroborating witness who will certify 
their identity and address. 

Ms. Lofgren. Mr. Albrecht, could you try and summarize? We 
are a little bit over. And we do have a separate panel. 

Mr. Albrecht. I am sorry. 

Ms. Lofgren. That is all right. We are giving you extra time be- 
cause you didn’t have your bifocals. 

Mr. Albrecht. I know. 

Ms. Lofgren. But we do need to, if you could summarize and 
conclude, that would be great. 

Mr. Albrecht. All right. Elections should be about inspiring and 
engaging people, particularly young people or people that have 
been disenfranchised by the political process. In Wisconsin, we do 
not believe in setting up barriers that prevent students from expe- 
riencing the power of casting their first ballot or further disenfran- 
chise the more transient residents of the city or the poor or the el- 
derly with cumbersome I.D. requirements. 
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Ms. Lofgren. Thank you very much. 
[The statement of Mr. Albrecht follows:] 
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TESTIMONY 

Good morning. My name is Neil Albrecht and I am the Deputy Director of the City of Milwaukee Election 
Commission. My purpose in testifying this morning is 

• To speak to Milwaukee’s positive and productive experience administering Election Day 
registration. 

• And to address the allegation that Milwaukee is a “voter fraud” city and that Election Day 
registration has contributed to a “voter fraud” problem. 

Nationally, use of the words “voter fraud” have been applied randomly and have been most often 
unsubstantiated. In a recent election in Hawaii, there were allegations of widespread voter fraud when six 
polling sites did not open on time. In Indiana, problems with new touch-screen voting machines were 
construed as election fraud. In Utah, where poll workers forgot a step in setting up a voting machine, there 
were allegations of voter fraud. The misrepresentation of these two words is often intentional and has been 
successful at intimidating and disillusioning voters. 

Voter turn-out in Milwaukee during the 2004 presidential election was unprecedented. Beyond any 
dispute, the city’s election systems were overwhelmed by the sheer volume of pre-election registrations and 
absentee voting activity. Due to Wisconsin’s status as a “battleground state,” the problems that were 
experienced attracted significant national attention, as did allegations of widespread voter fraud. 

After both a slate and federal investigation into the election, there were two voter fraud prosecutions and 
neither related to Election Day registration. While the act of voter fraud in any election is not acceptable, 
two prosecutions hardly warranted the labeling of Milwaukee as a voter fraud city. 

Fortunately, allegations of voter fraud did not overshadow Milwaukee’s record-breaking turn-out in the 
2004 presidential election. 277,535 ballots were cast representing 70% of the city’s 397,000 registered 
voters. Nationwide, Wisconsin ranked second for voter turn-out, just below our neighboring state of 
Minnesota. There were many factors that contributed to Milwaukee’s success in motivating voter turn out, 
including the City’s longstanding history of engagement in political processes. Unquestionably, the most 
significant contributing factor was the availability of Election Day registration. Of the nearly 278,000 
voters, over 80.000 - or 29% - registered to vote on Election Day. 

Voting is a citywide event that crosses into every neighborhood, community, gender, age and economic 
class. Despite the overzealous and inaccurate allegations of Milwaukee being a voter fraud city, voting as a 
right is woven deeply and throughout the cultural fabric of Milwaukee. Election Day registration has 
consistently encouraged voter participation. In Wisconsin’s most recent gubernatorial race, nearly 35,000 
of the 172,000 voters registered to vote on Election Day. That number represents one in five voters. 

Offering Election Day registration does require an additional administrative investment on the part of any 
municipality. Voting rooms are set up to allow separate areas for Election Day registration so as to avoid 
long lines and delaying the issuance of ballots to registered voters. In Milwaukee, we provide trained 
registrars at every polling site. At our 208 sites, this represents an investment of around 320 additional 
election workers. . . a nominal investment considering the outcome; civic engagement and voter 
participation. 

The value of Election Day registration exceeds increased voter participation. It is also evidenced by the 
demographics of the Election Day registrants: young people, apartment occupants - or people more 
transient, and persons from the lower socio-economic classes. 

During the 2006 gubernatorial election. I received a call from the Chief Inspector at Riverside High School, 
a voting site close to the UW-Milwaukee campus, notifying us that they were running out of Election Day 
registration applications. On delivering additional applications to the school, I found a registration line that 
spanned approximately four blocks long. Nearly every person in that line was a college student. Voters 
from the neighborhood and school faculty distributed bottled water and power bars to the people standing 
in line. It is difficult for me to imagine turning away young people from the polls because they did not 
register 15 or even 30 days prior to an election. 
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In Wisconsin, State law clearly identifies that Election Day registrants must be prepared to provide a proof 
of residence that includes their name and registration address. The legislature has approved a 
comprehensive array of acceptable documents that can include student identification cards, leases, property 
tax bills, government issued identification, and utility bills. An elector may also produce a corroborating 
witness who will certify their identity and address. The level of cooperation from voters in producing this 
document - and from election workers in securing the document - is profound. Election Day registration is 
a process that recognizes the hardships often presented by identification requirements but also ensures 
public confidence in the integrity of the election 

Finally, while administering Election Day registration does require an additional investment, there is 
tremendous effort saved though minimal provisional ballot voting. In the 2006 gubernatorial election, there 
were only 40 provisional ballots issued to voters. It is distressing to report that of that 40, only three 
contacted the Election Commission after the election so that their votes could be included in the election 
results. While offering at least an option to voters, provisional ballots do little to address many of the 
barriers to voting that are become increasingly institutionalized on a national level. 

It has become well-evidenced that, as a nation, we must continue to invest in our election systems. Voter- 
related legislation should be directed toward expanding what is good and public enthusiasm and confidence 
the voting is good, as is preventing barriers that keep members of the public from the polls. Let us be 
certain that we have not or do not compromise the historic integrity of voting and citizen participation in 
elections by responding to sensationalized anecdotal information about voter fraud. 

Elections should be about inspiring and engaging people, particularly young people or people that have 
been disenfranchised by the political process, to participate in democracy. In Wisconsin, we do not believe 
in setting up barriers that prevent students from experiencing the power of casting their first ballot, or 
further disenfranchise the more transient residents of the City - or the poor and elderly - with cumbersome 
and restrictive ID requirements, or people with perpetuate a fear of voting among people with felony 
convictions that have completed probation or parole. Wisconsin’s election experience, as one of only eight 
states in the nation offering Election Day registration, has demonstrated that Election Day registration is a 
critical and essential tool to encouraging voter participation and does not contribute to voter fraud. My 
hope is that this philosophical belief in encouraging voter participation - not discouraging - is embraced 
beyond the current list of eight stales and is met instead with national enihu.siasm. 
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Ms. Lofgren. And thanks to all of our witnesses. 

Now is the time when we can proceed to questioning for 5 min- 
utes each. And I will turn first to Susan Davis, our colleague on 
the committee from California. 

Mrs. Davis of California. Thank you, Madam Chair. And thank 
you to all of you for being here. I was actually going to ask a ques- 
tion that in some ways, Mr. Albrecht, I think you answered partly, 
but I think that there are in some ways — I mean there are so many 
things that need to be done in communities to outreach for reg- 
istration. 

I am guessing, and perhaps you can clarify for me, that in some 
ways same-day registration is sort of a last attempt effort in many 
ways. But that would suggest that somehow we are not doing ev- 
erything that we should do beforehand. But I also am very aware 
of your testimony that largely we are talking about college stu- 
dents, perhaps, and others who have moved who are more tran- 
sient. 

Mr. Ritchie, is that your assessment as well? I mean is there 
something that we should be doing more prior to — or in those areas 
where we have same-day registration, now is it considered not a 
last resort necessarily and it is just the way it is? 

Mr. Ritchie. Madam Chair, Representative Davis, Minnesota, I 
think, is similar to Wisconsin in that on large election years, presi- 
dential years, it can be 25 percent of our voters. So this is for us, 
it is a full spectrum; it is old, young, it is all kinds of people. It 
does represent approximately 80 percent of those people who are 
changing their address, so they are prior registered, they have been 
in the system, they have moved. And the other 20 percent have 
just come of age, just moved to the state, or were just recently mo- 
tivated because a candidate or an issue caught their attention. So 
I think it is a wide range. But what we see is that for young voters, 
it is often of greater benefit to young voters than to others. 

But I think your question gets to an issue that we are addressing 
in Minnesota right now, which is how do we get more people into 
the system earlier? And there are so many benefits to that. As an 
elected official, of course, we are buying, you know, voter lists, that 
kind of thing for door knocking, for registration purposes, for direct 
mail. And the more people that are registered before, the better are 
the lists. So that is one advantage. 

The second is that Secretaries of State offices and other organiza- 
tions like League of Women Voters are distributing information 
about where to vote, about candidate information, about what is 
needed. And so the better, the more people registered the better 
the information is shared. 

And then finally, it is certainly true that getting people to feel 
they are part of the process somehow is going to have a positive 
overall benefit. We don’t think of it as necessarily sort of a last- 
ditch effort, because so many of our Minnesotans use this oppor- 
tunity. But it certainly is true that we want to do everything in our 
power to get more people registered before. And we have some spe- 
cific proposals to begin using U.S. Postal Service data on change 
of address, being more directly tied into our other State systems 
that are requiring citizenship identification. And I would be happy 
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to provide you with further information about that after I go hack 
to my office. 

Mrs. Davis of California. Yeah. In terms of your situation, are 
you voting with machines or are you — what is the method of vot- 
ing? 

Mr. Ritchie. Chairwoman Lofgren, Representative Davis, Min- 
nesota only votes on paper, paper ballots. They are counted by opti- 
cal scan equipment. And we have HAVA-compatible equipment 
that assists voters in marking their paper ballots, and then those 
are then used in the optical scan system. And frankly, it is the fact 
that we vote on paper that we have same-day registration, so ev- 
eryone is welcome, and we do post-election random audits. Those 
are the three pillars of our voter confidence. 

Mrs. Davis of California. Can you help me understand if in fact 
you have a situation where somebody may be in the area but it is 
not necessarily their precinct, or I am thinking even in terms of, 
you know, if they are voting on some county propositions versus 
city propositions, how do you deal with that, then, if in fact they 
are to show up in the wrong area? Are they sent to another area 
or are they 

Mr. Ritchie. Chairwoman Lofgren, Representative Davis, it is a 
felony to vote outside of your precinct in the State of Minnesota, 
so we do not permit or allow this. We instruct people where they 
need to go. But we are looking closely at the experience in Colo- 
rado, which has been really in the forefront of looking at some 
county-wide voter registration systems where you could go to near 
your workplace or your school. 

So right now in Minnesota we don’t have the option of voting out- 
side of our precinct. But we are looking how other States are doing 
this, and we think there is something there. 

Mrs. Davis of California. Mr. Albrecht or Mr. Moore, are you also 
voting on paper in Wisconsin? 

Mr. Albrecht. Identical systems. Paper ballots. And then we 
also have the HAVA-mandated equipment for a person with a dis- 
ability to mark their ballot. 

Ms. Lofgren. The gentlelady’s time has expired. We will grant 
an additional 30 seconds for Mr. Moore to answer and then we will 
go to Mr. McCarthy. 

Mr. Moore. In North Carolina we have both forms. And one ad- 
ditional concern in our State on the same-day voter registration, 
our early voting folks actually are voting in places other than their 
poll site. A county will set up one, maybe a couple facilities 
throughout that county. And one of the concerns on the identifica- 
tion component is that they may be in a part of the county which 
they do not reside, and so no one there would know who they are. 
And that was one thing we actually raised at the State level. 

Ms. Lofgren. We now recognize the Ranking Member of the 
committee, the gentleman from California, Mr. McCarthy. 

Mr. McCarthy. Thank you. Madam Chair. Just a quick house- 
keeping — I have a couple reports that are relevant today, and just 
ask unanimous consent they get entered in the record. 

Ms. Lofgren. Without objection. 

Mr. McCarthy. Thank you very much. 

[The information follows:] 
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The Effect of Voter Identification Laws on Turnout* 


R. Michael Alvarez Delia Bailey Jonathan N, Katz 


Abstract 

Since the passage of he “Help America Vote Act” in 2002, nearly half of 
the states have adopted a variety of new identification requirements for voter 
registration and participation by the 2006 general election. There has been 
little analysis of whether these requirements reduce voter participation, espe- 
cially among certain classes of voters. In this paper we document the effect 
of voter identification requirements on registered voters as they were imposed 
in states in the 2000 and 2004 presidential elections, and in the 2002 and 
2006 midterm elections. Looking first at trends in the aggregate data, we 
find no evidence that voter identification requirements reduce participation. 
Using individual-level data from the Current Population Survey across these 
elections, however, we find that the strictest forms of voter identification re- 
quirements — combination requirements of presenting an identification card 
and positively matching one’s signature with a signature either on file or on 
the identification card, as well as requirements to show picture identification 
— have a negative impact on the participation of registered voters relative to 
the weakest requirement, stating one’s name. We also find find evidence that 
the stricter voter identification requirements depress turnout to a greater ex- 
tent for less educated and lower income populations, but no racial differences. 


1. INTRODUCTION 


That election rules and procedures have been used historically to deny the right to 
vote to potential participants in democracies is no surprise to any student of elections. 

"Previous versions of this paper were presented at the 2007 Summer Methods Meeting, The Society for 
Political Methodology, Pennsylvania State University, and at the 2007 Annual Meeting of the American 
Political Science Association, Chicago, Illinois. We thank Shigeo Hirano and Thad Hali, who provided 
comments at each conference respectively, as well as conference participants. We also thank Andrew 
Gelman for helpful conversations. We thank the Carnegie Corporation of New York and the John S. and 
James L. Knight Foundation for their support of our research through grants to the Caltech /MIT Voting 
Technology Project. The analysis presented here, and the interpretations of our analysis, are those of 
the authors and not of the Caltech/MIT Voting Technology Project, nor the foundations supporting 
this research. Please note that Katz has served as an expert witness in two lawsuits involving voter 
identification requirements, however the research presented here was neither funded by any interested 
party to those lawsuits nor discussed in court testimony. 
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There has been a great deal of research showing how election rules and procedures have 
systematically denied suffrage to women, racial and ethnic minorities, and other groups, 
especially in the United States (see Kousser 1974; Keyssar 2001 for summaries and anal- 
ysis). Another line of research on voter participation in the United States has looked at 
the modern period, and focused on possibly less pernicious, but still potentially problem- 
atic, procedures and laws that are argued to make voter registration and turnout more 
onerous: voter registration deadlines, inaccessible registration and voting processes, and 
the availability of polling places. This line of research was sparked by the seminal work 
of Wolfinger and Rosenstone (1978) and their research has been followed by a vast array 
of studies that mainly focus on the effects of registration laws on voter participation (see 
Highton 2004 for summaries), though recent research has begun to look directly at how 
aspects of the voting experience, like the availability of voting machines, might affect 
participation (e.g., Highton 2006, Mebane 2005). 

In recent years, especially in the wake of the disputed 2000 presidential election, 
there has been much debate about imposing what some see as important safeguards of 
electoral integrity, but what others see as additional barriers to participation — new 
requirements for voter identification. The debates about voter identification became 
central during the legislative maneuvering prior to the passage of the Help America Vote 
Act (2002), and since passage of HAVA, these arguments have been front and center 
in the public discussion of election reform. HAVA addressed one aspect of the voter 
identification debate, as HAVA’s Section 303 required that all new registrants must show 
an identification or provide proof of identification, either with their by-mail application 
or the first time they show up to vote. 

But since the passage of HAVA, many states have pushed for additional identification 
requirements, in particular, requiring that all voters show identification before they are 
allowed to obtain and cast a ballot in any election. The justification for the expansion 
of these identification requirements is to prevent election fraud and to thus improve the 
integrity of the electoral process, despite some who argue that there is scant evidence 
that without identification requirements there are significant levels of double voting or 
voting by non-eligible individuals (Fund 2004; Overton 2006a). As of just prior to the 
2006 general election, roughly half of the states required some form of voter identification 
from all voters (Electionline 2006). 

There is little research on the effect that voter identification requirements, of any 
form, have on the participation of registered voters. Thus, while both HAVA and nearly 
half of the states have implemented a variety of new identification requirements for voter 
registration and participation by the 2006 general election, there is little understanding 
about whether these requirements reduce voter participation, and whether they reduce 
the participation rates of certain classes of voters. This is the central task of our paper: 
documenting the effect of voter identification requirements on registered voters as they 
were imposed in states in the 2000 and 2004 presidential elections, and in the 2002 and 
2006 midterm elections. Using four election cycles and individual responses to the Current 
Population Surveys allows us to isolate the effect of voter identification requirements on 
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voter turnout. The state-level panel data allows us to control for changes in the electoral 
environment both across states and across time — which we could not do with only one 
year of data — and the individual-level data allows us to answer questions about whether 
certain subpopulations are disproportionately effected by these regulations — which is 
not possible using aggregate data.^ 

Looking first at trends in the aggregate data, there is no evidence that voter iden- 
tification requirements reduce participation. Once we turn to the individual-level data, 
however, we find that the strictest forms of voter identification requirements — combi- 
nation requirements of presenting an identification card and positively matching one’s 
signature with a signature either on file or on the identification card, as well as require- 
ments to show picture identification — have a negative impact on the participation of 
registered voters relative to the weakest requirement, stating one’s name. In general, 
there does not seem to be a discriminatory impact of the requirements on some sub- 
populations of registered voters, in particular minority registered voters; however we do 
find evidence that the stricter voter identification requirements do depress turnout to a 
greater extent for less educated and lower income populations. In the next section we 
discuss the substantive problem of voter identification requirements in more detail, and 
the relevant research. We then turn to a discussion of our methodology, the data we 
use (the 2000-2006 Current Population Survey V'oter Supplements, from the U.S. Census 
Bureau), and our results. Our paper concludes with a discussion of the implications of 
our work, and with our suggestions for future research. 


2. IDENTIFICATION REQUIREMENTS AND VOTER PARTICIPATION 


Despite much attention in the popular literature, the impact of voter identification 
requirements on participation in the United States has, to-date, received little academic 
attention.^ For example, in 2005 the Commission on Federal Election Reform, after 
months of hearings and deliberations, released a report recommending that all voters 
present photographic identification before they could cast their ballot. But, writing in 
the Michigan Law Review, Spencer Overton (a member of the Commission, though a 
member who dissented from the voter photographic identification requirement recom- 
mendation) noted that there was little research on either the basic rationale for voter 
photo identification requirements (reducing election fraud) or on the effect of these re- 
quirements on voter participation: “Rather than continuing to rely on unsubstantiated 
factual assumptions, election law scholms and policy-makers should look to empirical 
data to weight the costs and benefits of various types of election regulations” (Overton 

^For methodological specifics and details about the analysis, please see Alvarez, Bailey and Katz 
( 2007 ). 

^Recently there has been some controversy regarding a .study that the U.S. Election Assistance 
Commission sponsored regarding voter identification laws, including a study of the effects of voter 
identification laws on voter participation. We discuss the specifics of the latter study below, and later 
we compare our results to theirs. Additional information regarding the EAC’s voter identification study 
can be found at http://www.eac.gov/eac-voterJdJraud.htm. 
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2006b, 681). 

Unfortunately, few scholars have so far answered Overton’s call for research in this 
area. We are aware of only a handful of recent studies on this subject. One group of 
scholars has looked recently at the implementation of voter identification laws, using 
New Mexico in 2006 as their laboratory (Atkeson et al. 2007; Alvarez, Atkeson and Hall 
2007). Despite much debate in New Mexico, in 2006 the voter identification law there 
allowed a broad range of methods of identifying voters, including a simple written or 
verbal statement of the voter’s basic identifying information (Atkeson et al, 2007). But 
as these studies have shown, how this was implemented in polling places throughout the 
state in the 2006 general election varied considerably, and these studies provide evidence 
that Hispanics were more likely to provide some form of identification than non-Hispanics 
(Atkeson et al. 2007). 

Other scholars have asked whether minority voters are less likely to possess potential 
forms of identification, than non-minority voters. Barreto, Nuno, and Sanchez (2007) 
utilize exit polls from the 2006 elections in California, New Mexico, and Washington 
— all states with signature requirements — to ask voters whether they would be able 
to provide several different forms of identification, such as a birth certificate or recent 
bank statement, if required. The study finds that “controlling for age, income, and 
education, ... immigrant and minority voters are significantly less likely to be able to 
provide multiple forms of identification” (Barreto, Nuno, and Sanchez 2007, 1). 

Another recent study is Lott’s analysis of county-level data, for general and primary 
elections, from 1996 through 2004. His analysis of the aggregated data does not find 
that voter photo identification requirements in place during this period decreased voter 
participation rates, noting that “it is still too early to evaluate any possible impact of 
mandatory photo IDs on U.S. elections” (Lott 2006, 11). 

In a different analysis — more like the one we develop and focus on below — Vercellotti 
and Anderson (2006) analyze the 2004 Current Population Survey’s (CPS) Voter Sup- 
plement to study the effect of voter identification requirements in the 2004 presidential 
election, Vercellotti and Anderson study both aggregate and individual-level data, and 
reach a number of conclusions that differ significantly from Lott’s analysis. Vercellotti 
and Anderson find in their aggregate-level analysis that some forms of identification re- 
quirements (signature matches and non-photo identification provision) did reduce voter 
participation, and that in their individual-level analysis of the CPS survey data they 
found that the deleterious effects of identification requirements were more substantial for 
non-whites than for whites. Their study, however, is methodologically flawed. 

Our study is similar to Vercellotti and Anderson’s in two ways: first, w'e employ 
the same basic data source as they did (the Census CPS Voter Supplement data), and 
second, we employ a similar theoretical framework. We use the CPS Voter Supplement 
data for the same reasons as Vercellotti and Anderson: these survey data provide a rel- 
atively large sample of the American voting population, sufficiently large so that we can 
attempt to estimate the effects of voter identification requirements for subpopulations 
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of the electorate (racial and ethnic minorities), and so that we can get variation in the 
requirements themselves across states. Furthermore, the CPS Voter Supplement data are 
about as close to a canonical dataset as political scientists have; most of the important 
studies of political participation, going back to Wolfinger and Rosenstone’s seminal con- 
tribution (1978) have used the CPS data.® But unlike Vercellotti and Anderson’s study, 
we use a much broader array of CPS Voter Supplement data, from four federal elections, 
2000, 2002, 2004, and 2006. By employing four federal elections instead of the single 
election that Vercellotti and Anderson used we are able to correctly estimate the causal 
effect of voter identification requirements by utilizing the differences between states that 
changed their requirements and those that did not. Also with much larger sample sizes we 
can obtain a much more precise estimate of the effects of voter identification requirements 
on participation. 

In another recent analysis, Mycoff, Wagner, and Wilson (2007) utilize the 2000, 2002, 
2004, and 2006 American National Election Studies (NES) to measure the effect of voter 
identification requirements on turnout in federal elections, Mycoff, Wagner, and Wilson 
examine both aggregate and individual-level data, and suggest, like Lott, that voter 
identification requirements have no effect on turnout. Although the authors utilize data 
from the same four recent federal elections as we do, they analyze each year separately, 
and in doing so, fail to isolate the causal effect of the institutional change in requirements. 
Furthermore, as has been noted by others, the CPS data are seen as superior for studying 
voter turnout, because the NES has much smaller samples and hence much less sample 
coverage, because the NES has a much lower response rate than the CPS, and the NES 
post-election interviewing can often run well into December following an election while the 
CPS is typically completed in November (Highton 2005). Additionally, the overreporting 
of turnout in the NES is commonly seen as higher than what the CPS routinely reports.^ 

We use the same theoretical premise as the Vercellotti and Anderson study, and the 
Mycoff, Wagner, and Wilson study, which is the theoretical basis for most work on voter 
participation; the cost-benefit calculus of voter turnout articulated in early work on 
rational choice (Downs 1957; Riker and Ordeshook 1968). The key assumptions of this 
calculus of voter turnout are that voters are rational, that they are aware of the costs 

^There are, of course, exceptions. Like Lott’s study cited in the text, there are other aggregate- level 
studies of voter participation rates, for example, Knack’s (2001) study of the effect of the implementation 
of election-day voter registration on turnout rates across states. Another prominent exception is the 
study by Verba, Schlozman and Brady (1995), as they collected their own survey data to study civic 
engagement and participation. But the CPS Voter Supplement data are provide extensive cross-sectional 
data, comparable over time, and thus are well-suited to our analysis. The CPS Voter Supplement data 
to pose some problems for the study of voter turnout, especially misreporting of voter turnout; this is 
an issue we return to in out conclusion. 

“^The U,S. Census Bureau’s official report on the 2000 voter supplement data stated: “In the November 
2000 CPS, 111 million of the 203 million people of voting age in the civilian noninstitutional population 
reported that they voted in the 2000 election. Official counts showed 105.6 million votes cast, a difference 
of about five million votes (5 percent) between the two sources" (U.S. Census Bureau, 2000, page 11). 
McDonald estimates the NES voter turnout rate in the 2000 presidential election as 72.7%, with his 
“VAP-reconciled” turnout rate of 55.2%, an overreporting rate of 17.5% (McDonald 2003; see original 
data at http : //elections .gmu. edu/NES_Bias . htm. 
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and benefits of participating in an election, and they behave according to the relative 
comparison of the costs and benefits. Thus, if it is too costly for them to participate — if 
for example the barriers to participation are high relative to the returns, with the barriers 
being such things as registration requirements, long lines at polling places, inaccessible 
voting locations, and other similar factors — they will not cast a ballot on election 
day. Like these previous two studies, we assume that the more restrictive a state’s voter 
identification requirements, the more likely they are to constitute a hurdle for registered 
voters, and thus that more restrictive voter identification requirements are likely to be 
associated with a reduction in the likelihood that an individual registered voter turns out 
to vote. 

It is also instructive to think about how this basic calculus of voting works for dif- 
ferent categories of voters, as well. For example, the basic question about whether or 
not eligible citizens with lower levels of educational attainment are less likely to vote 
because the barriers to participation, even at the margin, are greater for them than for 
highly educated voters, has received attention in the research literature (see Wolfinger 
and Rosenstone 1978; Nagler 1991). But instead of focusing only on the interaction be- 
tween education and potential barriers to the exercise of the franchise, we are interested 
below in the interaction between race or ethnicity and barriers to the franchise, especially 
voter identification requirements. We see this latter interaction as important to study 
because of the potential legal ramifications of finding that the effects of voter identifica- 
tion requirements and differential across racial or ethnic groups (Overton 2006a), not to 
mention the normative implications if we find racial or ethnic differences in the effects of 
voter identification requirements on participation. 

Thus, our critical hypotheses, which we test below, flow clearly from the theoretical 
literature on participation, and are closely linked to decades of applied research on the 
effects of barriers to voting on participation. First, we hypothesize that whe.re states 
have imposed more restrictive identification requirements for registered voters, their par- 
ticipation rates should be lower, ceteris paribus, than in states which have less restrictive 
identification requirements for voting. Second, we also hypothesize that these effects of 
more restrictive voter identification requirements should be stronger for black and His- 
panic registered voters than for white eligible voters, ceteris paribus, following arguments 
that minority voters may be less likely to have appropriate government-issued identifi- 
cation, or that they may be less willing to provide that identification in order to vote 
(Overton 2006a) Similarly, we hypothesize that the effects of identification requirements 
on voters with lower levels of education and income will be disproportionately negative. 

In the end, while the hypotheses we will test below are similar to those tested by 
previous scholars, our methodology is much more appropriate for this substantive prob- 
lem. Our multilevel model combines the approaches of both these previous studies of the 
2004 presidential election, but by incorporating data going back to 2000, we are able to 
better identify and estimate critical parameters in our model, especially the direct effect 
of voter identification requirements on voter participation, as well as the indirect effects 
of these requirements on racial minorities, and those on the lower rungs of the socioe- 
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conomic scale. Thus, we argue that our framework presents an important contribution 
over earlier work in this area methodologically, and more importantly, allows us to more 
confidently answer questions about the potential of voter identification requirements to 
disenfranchise. In subsequent sections we present our methodological argument in more 
detail. 


3. VOTER IDENTIFICATION LAWS IN THE STATES 


As a starting point for our analysis, we develop a classification scheme for the different 
voter identification regimes that exist in the United States. Since the enactment of HAVA, 
there are eight basic types of requirements to vote at the polls. They are in listed in order 
of increasing stringency: 

1. Voter must state his/her name. 

2. Voter must sign his/her name in a poll-book. 

3. Voter must sign his/her name in a poll-book and it must match a signature on file. 

4. Voter is requested to present proof of identification or voter registration card® 

5. Voter must present proof of identification or voter registration card.® 

6. Voter must present proof of identification and his/her signature must match the 
signature on the identification provided. 

7. Voter is requested to present photo identification.^ 

8. Voter is required to present photo identification. 

Combinations of the above requirements are often in place, such as requiring a voter 
to both state and sign his/her name. In our analysis, cases are coded at the level of 
requirement that is more stringent. In this example, the case would be coded as a 
signature requirement. Most states in 2004 required that first-time voters who registered 
by mail to present identification (per HAVA requirements), but here we are interested in 
the effect of requirements on all registered voters. 

Thus, we want to measure the extent to which voter identification requirements af- 
fected voter participation at the polls, but this is a difficult methodological problem for 
several reasons. First, the requirements are not binary. As is apparent from the listing of 
the types of regimes, it is not the case that a state either requires identification to vote, or 
does not. States require many different levels of identification from simply stating one’s 
name to showing a picture identification. This further complicates the question, as we 

^An affidavit may be signed in lieu of presenting identification and a regular (non-provisional) ballot 
may still be cast. 

®The range of acceptable proof of identification ranges across the states, but in addition to a form 
of government-issued photo identification, other acceptable pieces of identification include utility bills, 
social security cards, student identification cards, paychecks, and bank statements, as well as hunting 
and fishing licenses and gun permits. 

^An affidavit may be signed in lieu of presenting photo identification and a regular (non-provisional) 
ballot may still be cast. 
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must determine not just one effect but several potentially incremental effects. Second, 
states may differ in their implementation of similar requirements. While one state may 
consider a student identification card or discount club membership card to be valid photo 
identification, another state may only recognize government-issued photo identification 
cards. Third, the data we have to answer this question is relatively sparse. That is, since 
the changes in voter identification requirements have really only started since the passage 
of HAVA in 2002 and the law we are most interested in — photo identification require- 
ments — was only implemented in 2006, we have only a small amount of information 
in the available data about how each type of voter identification requirement might af- 
fect participation. Finally, identification requirements are not randomly assigned across 
states. This is a problem if states with historically lower turnout also tend to adopt 
stricter identification requirements, we will have trouble isolating whether the low level 
of turnout is due to the identification requirement or to other factors that lead a given 
state to have lower turnout rates. 

Figure 1 presents the geographical distribution of voter identification requirements 
across states over the period 2000 to 2006.® The lightest shade represents the “state 
name” requirement, while the darkest shade represents the requirement for a photo iden- 
tification card. In 2000, nine states had the weakest identification requirement, 18 states 
required a signature to vote, nine states required a matching signature, four states re- 
quested an identification card, eight states required an identification card and three states 
required that the voter’s signature match that on the identification card. In 2006, seven 
states only required voters to state their name at the polls, ten states required a signa- 
ture, seven states required a matching signature, two optionally required identification, 
20 required some form of identification card, three requested a photo identification card 
and two required that the identification be photo. In Florida, the photo identification 
allowed ranged from government-issued cards to discount club cards with photos. In 
Indiana, only government-issued photo identification and student identification from In- 
diana state universities were accepted. In addition to the differences between states in 
any particular year, many states strengthened their identification requirements between 
2000 and 2006 and only one state weakened their requirements as can be seen by the 
darkening of the figure.® 

The change in requirements over time and across states will allow us to identify and 
estimate the causal impact of the voter identification requirements. That is, we can com- 
pare changes in turnout rates in states that altered their requirements to those that did 
not, and we can attribute any changes to the change in requirements. Figure 1 also brings 
to light a critical methodological problem of non-random treatment assignment that we 
believe plagues some of the earlier work that uses single elections. Close examination of 

®ln order to save space only the Continental states are included. Alaska required government-issued 
identification cards in all elections covered here. Hawaii requested identification in 2000 and 2002, 
required identification in 2004 and requested photo identification in 2006. 

®South Carolina is the only state to have reduced its requirements during this time frame. It re- 
quired both an identification card and a matching signature in 2000 and 2002. In 2004, South Carolina 
requested photo identification, but in 2006 returned to only requiring some form of identification or a 
voter registration card. 
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2002 



Figure 1; Voter Identification Laws, SOOO-2006. Darker shades correspond to more strin- 
gent authentication requirements. In general, identification requirements became stricter 
between BOOO and 2006. 

the figure shows that states in the Southern and Western regions are more likely than 
states in the Northeast to have strengthened their voter identification requirements over 
our study period. As can be seen in Figure 2 turnout in both the South and West is 
historically lower than that of states in the Northeastern and Midw'este.rn .regions. The 
combination of these two factors in these regions of the United States raises the prob- 
lem of non-random assignment, an issue that complicates the a,nalysis of the effect of 
identification requirements on voters. 

For example, if we were to look at only 2004, we might conclude that stricter voter 
identification requirements cause voters to turnout at lower rates because of the correla- 
tion between regional turnout rates and likelihood of adopting a more stringent identifi- 
cation requirement. Similarly, if we were to look at one state over time, we might make 
the same false inferences because of the cyclical turnout rates apparent in the graph. 
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Figure 2: Estimated Turnout of Registered Voters by Region, 1974-2004. Estimates from 
United States Election Project (http://elections.gmu.edu/). 


Consider, for example, if we were to compare a state that adopted more stringent re- 
quirement in 2002, If we compare 2000 to 2002, we would incorrectly conclude that the 
decline was caused by the change in identification requirements, but all states saw a drop 
in turnout because 2002 was a midterm election. Again, this is a critical flaw in earlier 
studies — by focusing solely on single presidential elections, they are confusing voter 
identification requirements with other causal factors that cannot be separated in the use 
of only a single election in their analysis.'” 

Our estimation strategy exploits the temporal and geographic variability in voter 
identification requirements to sidestep the problem on non-random assignment. This is 
referred to as a difference-in-differences estimator and our analysis is built on a general- 
ization of this procedure. In particular, we use a multilevel model — also referred to as 
a random effects model — to assess how voter identification requirements affect partici- 
pation by registered voters, using data from four years of recent CPS Voter Supplement 
data. While multilevel models have seen many applications in fields outside of political 
science, only in relatively recent years have we seen the use of multilevel models in politi- 
cal science applications and journals (e.g., Steenbergen and Jones 2002; Raudenbush and 
Bryk 2002; Western 1998)," The multilevel model allows us to control for the constant 
factors that cause turnout rates to vary within states and for the cyclical changes in 
turnout over time. 

In addition to using a much richer dataset than previous studies with a generalization 
of a difference-in-differences estimator to minimize the problem of non-random assign- 
ment, we also attempt handle the sparse and ordinal nature of the data. The data is 
sparse because with eight different types of identification requirements and only fifty 

general, it is only possible to identify a causal effect in a single cross-section (i.e., one year’s data) 
with random assignment or with an instrumental variable approach (Moffitt 1991). 

^^More recently, a special issue of Political Analysis was devoted to the topic of multilevel modeling 
in political methodology, with applications to a wide variety of important substantive problems (Kedar 
and Shively 2005). 
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states, we do not observe that many elections under a given type of procedure. The 
standard approach around this problem is to assume some sort of linear (or other para- 
metric) effect. That is, if we consider our list presented at the beginning of the section, 
we would assume that the effect of a signature match was three times that of merely 
stating one’s name on an individual’s probability of voting, since it is third on the list. 
While the ordering of the list seems plausible, the linear growth (or dose-response curve) 
is a very strong assumption that seems implausible. We, instead, leverage the ordinal 
nature of the data to allow for deviations for this linear effect insofar as the data suggest 
via a Bayesian shrinkage estimator. 

In the next section, we present the results from the aggregate component of our 
multilevel model, examining how voter identification requirements may affect voter par- 
ticipation at the state level. That is followed by a presentation of the results from our 
individual-level model of participation. 


4. ESTIMATES FROM AGGREGATE LEVEL DATA 


In addition to the unobservable effects on voter turnout, such as regional trends or 
yearly shocks, we want to control for any observable characteristics that might affect 
turnout as well. There are two approaches we consider — aggregate and individual-level 
data — and our model allows us to consider both levels of data simultaneously. Aggregate 
data can be a useful source of information about voter turnout mainly because there is 
no concern that survey respondents are “incorrectly remembering” turning out to vote. 
We know from surveys that have validated turnout of survey respondents using public 
voting records, misreporting occurs between five and ten percent of validated cases. 
The use of aggregated data to study individual behavior, however, also raises concerns 
about aggregation bias. That is, it is not be possible to draw conclusions about individual 
voter’s decisions based on solely on the analysis of aggregate data. Further, we are also 
interested in the impact of these identification requirements on sub-populations, such as 
racial and ethnic minorities and seniors. Given the coarse nature of state level data, we 
can not say anything about these populations of interest. 

For the aggregate analysis, following the previous literature on turnout, we gathered 
data on demographic variables at the state-level, such as the percentage of the popu- 
lation who have graduated from high school, the percentage of the population who are 
minorities, the unemployment rate and per capita income. The specific empirical model 
of voter identification requirements on state-level turnout rates for this data is; 

ln(turnout rate) = alDst + s = 1, . . . , 51; t = 1, . . . , 4; 

where s indexes states and t indexes years. That is, the logarithm of the turnout rate is 
a hnear function of observable regressors. 

^^There are an array of published studies that have looked at the validated turnout data. See, for 
example, the early studies by Abramson and Claggett (1984, 1986, 1989, 1991 and 1992), or the more 
recent analyses by Bernstein, Chadha and Montjoy (2001) or Cassel (2004). 
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The turnout rate is measured relative to registered voters in the state, and the variable 
of interest, ID^t, is coded as an ordinal variable ranging from zero (state name) to seven 
(photo identification).*® The vector of covariates, Xu, includes the following: 

% HS Grad: the percent of high school graduates in state s at year t, according to the 
Census Bureau; 

Per capita income: the per capita income in state s at year t according to the Bureau 
of Economic Analysis; 

Unemp rate: the unemployment rate in state s at year y according to the Bureau of 
Economic Analysis; 

South: an indicator equal to one if the state is southern and zero otherwise; 

% Nonwhite: the percent of individuals in state s at year t that are reportedly not 
white, according to the Census Bureau. 

As the level of turnout in a state may vary due to yearly shocks or regional trends 
(see Figure 2), random effects are included for state and year. 

7r~iV(0,<7,J; 

7r~Af(0,a,J; 

for s = 1, . . . , 5 and t = 1, . . . , T. 


Our results from the aggregate model can be found in Figure 4. The figure displays 
the estimated percentage change in turnout among registered voters at the state-level, 
for voter identification requirements and other contributing factors to aggregate turnout. 
The circles represent the point estimates, the heavy black lines denote the 50% confidence 
interval, and the thin black lines denote the 95% confidence interval. 

As can be seen from the figure, the only state characteristic that has an effect on the 
rate of turnout in a state is the percentage of high school graduates. As the percentage 
of high school graduates in a state increases by one unit, the rate of turnout in that 
state increases about two percent. The coefficient on the rate of unemployment has 
the expected sign — increasing the unemployment rate one point has a negative impact 
on turnout — but it is not statistically significant. The other variables in the model 
— per capita income, percent of the population nonwhite, whether the state is in the 
south, and interestingly voter identification — have no discernible impact on statewide 
turnout rates. Thus, our analysis of our critical hypothesis at the aggregate level yields 
no support for the claim that voter identification requirements have any effect on the 
turnout decisions of registered voters. 

*®Given the limited amount of state-level observations, it is not possible to do much more than a linear 
treatment specification. When we turn to the individual level specification with much more data we can 
relax this assumption. 
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Figure 3: Estimates of the determinants of state level turnout of registered voters, 2000- 
2006. The graph shows the result of regression of log(turnout) on the covariates, including 
state and year effects. The center dots correspond to the point estimates, the thicker lines 
to the 50% confidence interval, and the thinner lines to 95% confidence interval. 

5. ESTIMATES FROM INDIVIDUAL LEVEL DATA 


The aggregate data poses two problems. First, with only 50 states and four years 
of data, there is very little information available to inform us about the effects of voter 
identification requirements. Second, answering questions about voter identification laws 
effects on subgroups is not possible. Because we are most interested in the effect of voter 
identification laws on individual subgroups of voters — not on state-wide trends — and 
we would like to be able to more precisely identify these effects, we turn to individual 
responses from the Current Population Survey in 2000, 2002, 2004 and 2006. 

The CPS has a very large sample size (120,000 per year), which affords us good cover- 
age of both states and populations of interest. We do need to worry about overreporting 
of turnout, an issue we return to in our discussion of future research. In addition to an- 
swering questions about voter registration and turnout, respondents to the CPS provide 
basic demographic information, such as their education level, age, income, sex and race. 
Not only do we use these demographic questions to control for varying propensities of 


13 



66 


turnout based on individual characteristics, we also are able to determine whether voter 
identification requirements are affecting certain groups disproportionately after control- 
ling for other factors. 

As mentioned previously, an additional complication arises because of the non-binary 
nature of the voter identification requirement. We could not do much about this in the 
aggregate level model, but with the greater number of respondents in the individual- 
level data we have some flexibility estimating the effects of the varying identification 
requirements. But given the sparseness of the data, precisely estimating individual effects 
for each of the eight identification requirements is difficult. This would involve coding 
each voter identification regime as a binary indicator variable in our model, but the 
concern then is that we simply will have too little information for some of the less-used 
regimes to identify (let alone precisely estimate) the effects of each voter identification 
requirement relative to the others. On the other hand, we could assume that the effect is 
linear across the eight requirements, as we did in the aggregate level model. That is, the 
effect on the probability that a voter turns out is the same if we change the requirement 
from stating one’s name to signing one’s name as if we change the requirement from 
merely requesting a photo identification card to requiring a photo identification card.’’' 
This is a strict assumption. As compromise we, in effect, compute a weighted average 
these two approaches with the weights being proportional to the amount of information 
in the data about that particular identification regime.’® 

Specifically, we start with a logistic model of turnout from the CPS. Because we are 
interested in the effect of identification requirements at the polls and not the various 
unobserved barriers to voting associated with the registration process, the estimation is 
conditioned on the subset of respondents who are registered to vote. Our logistic model 
takes the form: 


Pv(Yit = 1) = logit-' (a, (i, + /f" + 0^Xu), 
for j = 1, . . . ,8; and f = 1, . . . , 4. 

where j indexes identification regime, i indexes the respondents, and t indexes years. The 
variable Yu is binary and equal to one if the respondent reported voting in that year’s 
election. The variable /3° is an intercept term. The vector of covariates, Xu, includes the 
following: 

South: an indicator equal to unity if the respondent resides in a southern state; 

Female: an indicator equal to unity if the respondent is female; 

Education: a ordinal variable indicating the reported level of education — ‘some high 
school,’ ‘high school graduate,’ ‘some college,’ or ‘college graduate’; 

Education^: the squared value of Education', 

'“'Recal] that requesting a photo identification card allows the voter the option of signing an affidavit 
swearing their identity and then casting a regular ballot, whereas requiring a photo ID only allows the 
voter the option of casting a provisional ballot. 

'®The particular analysis we use, a Bayesian shrinkage estimator, is documented in Alvarez, Bailey 
and Katz (2007). 
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Age: the respondent’s age in years; 

Ag^: the squared value of Age', 

Income: an ordinal variable indicating the reported level of household family income 
that takes on 13 values — ranging from ‘Less than $5,000’ to ‘More than $75,000’; 
Non-White: an indicator equal to unity if the respondent reported a race other than 
White. 

This covariate vector replicates what we consider to the be canonical model of voter 
turnout in the literature that uses CPS Voter Supplement data (e.g,, Nagler 1991). 

As the level of turnout in a state may vary due to yearly shocks or regional trends, 
random effects are included for state and year. 

/5“ = 7“ii,+Vw; 

for s = 1, . . . , S and t = 1, . . . , T. 

That is, each individual i in state s and year t share a common intercept term, with each 
level of intercepts pooled toward zero and with common variance. 

As noted above, we could model the impact of the variable of interest, Voter ID, as 
an unpooled additive effect (e.g., indicator variables for each regime), or alternatively, 
constrain the effect to be linear. Rather than commit to either extreme, we effectively 
combine the first two approaches into a sort of weighted average, where the weighting 
variable is determined by the data: 


«t(i! = + ot^IDit + Uj, 

Vj ~ iV(0,(Ta). 

That is, for each identification requirement level, j, the estimated impact on turnout is 
a random intercept term, i/j, and is pooled toward a group linear impact, 

Our results for the individual model can be found in Figure 5. The figure displays the 
estimated percentage change in the probability of turning out to vote, conditional upon 
being registered, for voter identification requirements and demographic control variables. 
The circles represent the point estimates, the heavy black lines denote the 50% confidence 
interval, and the thin black lines denote the 95% confidence interval. 

final consideration in the third model is interpretation of the q:° and parameters. These 
parameters are partially unidentified between the linear trend in the Uj parameters. The identification 
is partial, as the Uj parameters are pooled toward zero, but with only J = 8 groups, converging the 
algorithm is time consuming. To correct for this problem, after estimation, the data is “post-processed” 
to obtain finite population slope parameters based on the regression of aj on IDj. This is equivalent to 
constraining the Uj parameters to have mean zero and slope zero (Gelman and Hill, 2006). 
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Figure 4: Estimates of the determinants of individual level turnout of registered voters, 
2000-2006. The graph shows the result of logistic regression of the probability of voting on 
the covariates, including state and year effects. The center dots correspond to the point 
estimates, the thicker lines to the 50% confidence interval, and the thinner lines to 95% 
confidence interval. 

Living in the South decreases the odds that an individual in our sample votes, while 
being older, more educated and wealthier increases the odds an individual turns out to 
vote. In our sample, being female does not effect the probability of voting, but being a 
minority increases the probability of turning out to vote, conditional on being registered 
to vote. These effects are all consistent with the previous literature on turnout, lending 
credence to our model’s specification (e.g., Nagler 1991). Increasing the strength of voter 
identification requirements, on average, decreases the probability of turning out to vote. 
We examine the deviations from this linear trend below, 

Figure 5 plots the marginal effect of voter identification regimes on the probability 
that a respondent turns out to vote. The horizontal axis represents the voter identifica- 
tion requirements. The vertical axis plots the probability of turning out to vote. The line 
represents the probability of voting for a mean respondent in our sample, for each identifi- 
cation requirement being in place. This average individual is a white male, aged 48, with 
some college education, has an income of between $35,000 and $39,999, and lives in Ohio 
in 2004. The points on the graph denote the deviation from the linear trend estimated 
for each requirement and the vertical hars denote the 95% intervals of uncertainty around 
each. Interestingly, we see that the requirements for signature matching, requiring an 
identification card and requiring a photo identification card have a more negative effect 
on participation than suggested by the simple linear model. Requesting identification 
cards and requesting photo identification cards is less strict than suggested by the linear 
trend. These estimates first indicate that indeed, voter identification requirements do 
not have a simple linear effect on the likelihood that a voter participates. In addition, 
we see that the stricter requirements — requirements more than merely presenting a 
non-photo identification card — are significant negative burdens on voters, relative to a 
weaker requirement, such as merely signing a poll-book. 
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Figure 5: Estimated probability of voting by identification requirement. The graph plots 
the impact for an average registered voter from the Current Population Survey (2000- 
2006). The estimates come from a logistic regression of the probability of voting control- 
ling for demographic characteristics. The solid line is the linear trend that the identifica- 
tion effects are shrunk towards. The dots are the point estimates and the bars represent 
the 95% confidence intervals for the effect. 

Previous studies that we are aware of, however, did not use multiple election cy- 
cles in their analysis; thus those studies have likely confused the possible effects of new 
voter identification requirements with the cross-sectional correlations we discussed ear- 
lier. Again, there we saw that states with low turnout were also states which had imposed 
strict voter identification requirements in 2004. Here, as we have data that varies by state 
and time, we are able to separately identify and estimate the effects of voter identification 
requirements on voter turnout, that is, separately from the confounding effects of past 
voter participation rates and voter identification regimes. 

Next, we turn to the critical question of the possible interaction between the various 
voter identification regimes and the racial identify of registered voters in the CPS samples: 
do voter identification requirements, especially the stricter ones, depress the likelihood of 
turnout more for nonwhite registered voters than for white registered voters? To answer 
this question, we estimated a slight variant of the model used above, which includes 
interaction terms for voter identification requirements and the racial identity of the voters 
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Figure 6: Estimated probability of voting by identification requirement and race. The 
graphs plot the impact for an average registered voter from the Current Population Survey 
(2000-2006) for Whites and Non- Whites. The estimates come from a logistic regression 
of the probability of voting controlling for demographic characteristics. The solid line is 
the linear trend that the identification effects are shrunk towards. The dots are the point 
estimates and the bo.rs represent the 95% confidence intervals for the effect. 

in the CPS samples. This model includes both the shrinkage estimator and in our linear 
term an interaction between the voter identification regimes and the racial identify of 
each registered voter. These results from this analysis are given in Figure 6. 

In the left panel we give the results of the voter identification regimes for white 
registered voters, and in the right panel of Figure 6 the results for nonwhite registered 
voters. It is clear from comparison of the two graphs that we can reject the hypothesis that 
there is a substantial racial difference in the impact of voter identification requirements. 
First off, we see that the slopes differ in the two panels, and in fact, the slope for white 
registered voters is more strongly sloped than for nonwhite registered voters. Also, when 
we look at some of the specific regimes, especially the most restrictive ones, our analysis 
here indicates that they have a more strongly negative effect on the participation of white, 
relative to nonwhite voters, all other variables held constant in our model. This is an 
important result. Controlling for the factors usually seen in models of voter participation, 
we see no evidence that voter identification are racially discriminatory. 

Next we turn to three other important socio-demographic variables in our turnout 
model: education, age and income. We are interested here in seeing whether these 
variables have any interactive effect with identification requirements. In particular, there 
is reason to believe that registered voters who are of lower educational attainment, lower 
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income, or who are younger may more likely to be deterred from voting as identification 
requirements increase. These next figures plot the probability of voting conditional on 
being a mean respondent under each identification regime, tracing out the likelihood 
for voting as education, age, and income levels vary. The estimated models include an 
interaction term between the demographic variable of interest and identification type. 
The dashed lines are the confidence intervals for the random effects term only, and do 
not include the uncertainty in the estimate; these are provided for convenience only. 

Beginning with the interactive effect between voter identification regime and educa- 
tional attainment in Figure 7, we see that there is a slight, but significant, interaction 
between these two variables, controlling for everything else in our model. As we move 
from the less to more restrictive voter identification requirements, we do see that reg- 
istered voters at the lower end of the educational attainment scale are less likely to 
participate. For example, in states that require only that a registered voter provide their 
name, or sign their names, relative to states that require that a registered voter produce a 
photographic identification, registered voters with only some high school are significantly 
less like to vote. 

Next, in Figure 8, we see little interaction between voter identification requirements 
and age. In particular, we expected to see that younger voters would be significantly 
less likely to vote in states with more restrictive identification regimes in place; we see 
little evidence in this figure to support that hypothesis. Nor do we see older voters being 
deterred more. 

F'inally, we show the interaction between the other measure of socioeconomic status 
and voter identification regimes in Figure 9. The various panels show the different voter 
identification regime effects for the various levels of household family income. As we have 
seen in the graph in Figure 7 for education, we do see evidence of an interactive eS'ect, 
even after controlling for all of the other variables in our model. This is not surprising 
given that household income and education levels are highly correlated. As expected, 
voters with lower levels of income are less likely to vote under the more restrictive voter 
identification regimes; comparing again the extremes of states that simply require the 
voter provide their name, to those states that require a photographic identification from 
the registered voter in order to cast a ballot, we see that lower income registered voters 
in the latter type of state are significantly less likely to vote. 

In concliusion, our analysis of the individual-level component of our multi-year and 
multilevel model, we have found a number of significant results. First, we see that there 
is evidence to support the claim that the most restrictive forms of voter identification 
requirements do lead to lower levels of participation by registered voters. However, we 
find no evidence to support the hypothesis that this effect is more profound for nonwhite 
registered voters, controlling for other variables, especially income and education. Yet 
we find that these other socioeconomic status variables, especially education and income, 
do show a significant interactive effect with stricter identification requirements. In par- 
ticular, we find that registered voters with low levels of educational attainment or lower 
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Figure 7; Estimated probability of voting by identification requirement and education level. 
The graphs plot the estimated probability of voting by an average registered voter from 
the Current Population Survey (2000-2006) given different voter identification regimes 
as education levels vary. The estimates come from a logistic regression of the probability 
of voting controlling for demographic characteristics. The dashed lines are the confidence 
intervals for the random effects term only, and do not include the uncertainty in the 
estimate; these are provided for convenience only. 

levels of income are less likely to vote the more restrictive the voter identification regime. 


6. DISCUSSION 


In general, there is scant research on the effect that voter identification requirements, 
of any form, have on the participation of registered voters. In an attempt to understand 
whether the requirements imposed by both HAVA and nearly half the states reduce reg- 
istered voter participation, we used a novel methodology to study the effects of voter 
identification requirements on the likelihood that voters participate in these two presi- 
dential elections, a multilevel binary logit model that allows us to appropriately model 
how covariates from both the individual and state level, and their interaction, affect the 
decision to participate (Gelman and Hill 2006). In addition, a random effects model of 
the ordinal nature of the voter identification treatment variable is also employed. By 
combining these two approaches we are able to simultaneously get the most out of sparse 
data to answer important policy questions, particularly about subgroups, and to address 
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Figure 8: Estimated probability of voting by identification requirement and age. The 
graphs plot the estimated probability of voting by an average registered voter respon- 
dent from the Current Population Survey (2000-2006) given different voter identification 
regimes as education levels vary. The estimates come from a logistic regression of the 
probability of voting controlling for demographic characteristics. The dashed lines are the 
confidence intervals for the random effects term only, and do not include the uncertainty 
in the estimate; these are provided for convenience only. 


concerns about properly modeling the ordinal treatment variable. We find no evidence 
that voter identification requirements reduce participation at the aggregate level. At the 
individual level, voter identification requirements of the strictest forms — combination 
requirements of presenting identification and matching signatures, as well as photo iden- 
tification requirements — have a negative impact on voter participation relative to the 
weakest requirement of stating one’s name. In general, there does not seem to be a dis- 
criminatory impact of the requirements for some subgroups, such as nonwhite registered 
voters. However, we do find that for registered voters with lower levels of educational 
attainment or lower income, stricter voter identification requirements do lead to lower 
turnout. 

Further research is necessary, however, as there is little information in the current data 
on photo identification requirements — and only with the passage of time will we build 
up larger databases with more information on the behavior of registered voters in states 
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Figure 9: Estimated probability of voting by identification requirement and income level. 
The graphs plot the estimated probability of voting by an average registered voter respon- 
dent from the Current Population Survey (2000-2006) given different voter identification 
regimes as education levels vary. The estimates come from a logistic regression of the 
probability of voting controlling for demographic characteristics. The dashed lines are the 
confidence intervals for the random effects term only, and do not include the uncertainty 
in the estimate; these are provided for convenience only. 

with different voter identification requirements. Our analysis, using all of the available 
CPS Voter Supplement data from 2000 through 2006, demonstrates the methodological 
and substantive importance of examining how voter identification requirements affect 
voter behavior, as some states move to implement new voter identification requirements 
and others do not. Additionally, our methodological innovation in this paper, utilizing a 
multilevel model to study voter participation, is an important advance in the field. While 
our focus here has been on a new substantive problem, our model did provide important 
new estimates for the canonical questions about voter participation that have existed in 
the research literature for the past few decades. We believe that this multilevel approach 
towards studying the question of voter participation, as well as many other questions of 
voting behavior that involve data measured at multiple levels, will represent an important 
advance in the study of this important substantive question. 

However, one methodological issue will need to be addressed in the next round of our 
research, and that will be to incorporate a correction in the model for the misreporting of 
turnout. While the misreporting of turnout in the CPS Voter Supplement is not a severe 
as that noted for other surveys of voter behavior (for example, the American National 
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Election Survey as studied in past research, e.g., Burden 2000). The 2004 CPS Voter 
Supplement reports a discrepancy of 3% between the CPS estimate of turnout and the 
official count of the Clerk of the House of Representatives; historically, the disparity has 
ranged between 4 and 12%.*^ Given that research has shown that misreporting of turnout 
is systematically related to demographic attributes like education, and also varies by race 
and ethnicity, clearly adjusting for misreporting of turnout in models of participation is 
an important methodological step towards obtaining consistent estimates of how factors 
like identification requirements affect turnout.*® 

Finally, we need to bring other data to bear as we seek to answer research questions 
regarding voter identification laws. Our analysis, and others like it using CPS Voter 
Supplement data, focuses on what we know of voter identification laws across states and 
how those laws, if implemented as written, might influence the behavior of registered vot- 
ers. We cannot not easily study, however, the extent to which these laws are not being 
implemented as written; for example, it might be the case that in some places registered 
voters (or just some registered voters) are being asked to provide photographic identifi- 
cation when they try to vote, when that is not current state law, or that in other places 
registered voters (or again just some registered voters) are not being asked for identifica- 
tion when that should be required under state law. Additional research should focus on 
implementation of voter identification law's, both in states with such requirements and 
those without, to determine the extent to which they are being correctly applied, and 
if incorrectly applied, whether that is affecting the ability of potential voters to exer- 
cise their franchise effectively (Alvarez, Atkeson and Hall, 2007; Atkeson et al. 2007). 
Furthermore, future research should also look at the requirement identifications now in 
place, as required by HAVA, and whether those additional identification requirements 
are imposing additional hurdles for eligible citizens as they seek to register to vote. 
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On January 26, 2005, the Milwaukee Police Department, Milwaukee County 
District Attorney's Office, Federal Bureau of Investigation, and the United States 
Attornoys Office formed a task force to Investigate alleged voting irregularities during the 
Novanber 2004 elections. The purpose of the task force was to detennlne whether ■ 
evidence of criminal fraud existed in the Irregularities and, If evidence of fraud was found, 
to pursue wWnal prosecutions. A memorandum signed by the head of eat* of the 
agencies stated, "This task force Is committed to conducting Its work in a thorough, non- 
partisan manner.” The memorandum also indicated that federal authorities would not be 
Involved in any evaluations of election procedures outside of potential criminai violations. 

Since the taskforce began its work, It has received further Investigative 
assistance from the United' States Postal Inspection Service and the Social Security 
Administration - Office of Inspector General. The task force has also received 
assistance from Milwaukee City Attorney Grant Langley and his staff. 

As explained below, the task force work to date has focused on an exarrination of 
original records, primarily because data base Information has proven unreilable and may 
liot otherwise be admissible in court. This has Involved the review of thousands of 
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registration cards and the Information contained on such cards. As a result, the task 
force, particularly members of the Milwaukee Police Department, has expended well 
over 1 ,000 work hours. The work has been slow, painstaking and Is far from complete. 
Still, the task force commends the Milwaukee Police Department for committing these 
resources and particularly notes the Invesfigative work conducted by Detective Michael 
Sandvick and Officers Nell Saxton and Michael Perez. We also speolflcally note the 
work of Investigator Aaron Weiss of the Milwaukee County District Attorney's Office. 

B. Summary of Findings 

Based on the Investigation to date, the task force has found widespread record 
keeping failures and separate areas of -voter fraud. These findings Impact each other. 
Simply pul: it is hard to prove a bank embezzlement If the bank cannot tell how much 
money was there In the first place. Without accurate records,, the task force will have 
difficulty proving criminal conduct beyond a reasonable doubt in a court of law. • > 

With that caveat, the task force has made the following specific determinations 
based on evidence examined to data: 

1. The task force has developed evidence of more than 100 Individual 
instances of suspected double-voting, voting In names of persons who likely did not vote, 
and/or voting In names believed to be feke. Those Investigations continue, 

2. In addition, the task force has determined that more than 200 felons voted 
when they were not eligible to do so. In order to establish criminal cases, the 
government must establish willful violations In Individual instances. 
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3. Also, the task force has found that persons who had been paid to register 
voters as “deputy registrars" falsely listed approximately 65 names In order to receive 
compensation for the registrations. The evidence does not Indicate that these particular 
false registrations were later used to cast votes. 

4. The number of votes counted from the. City of Milwaukee exceeds the 
number of persons recorded as voting by more than 4,500. 

C. Findings Related to Fraud 

Phantom voter Identitles/addresses/votes. The task force has Individually 
reviewed hundreds of names and addresses associated with the various data bases 
suggesting that thousands of people registered end voted using suspect names and/or 
addresses. To date, the Investigation has concentrated on the 70,000+ same-day 
registrations. To date, we have found that a large majority of the reported errors were 
the result of data entry errors, such as street address numbers being transposed. 
However, the Investigation has found more 0ian 100 instances where votes were cast in 
a manner suggesting fraud. These include: 

1 . Persons with the same name and date of birth recorded as voting more 
than once. 

2. Persons who live outside Milwaukee, but who used non-existent City 
addresses to register and vote in the City. 

3. Persons who registered and voted with identities and addresses that 
cannot In any way be linked to a real person. 
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4. Persons listed as voting under a name and Identity of a person known to be 
deceased. 

5. Persons whose Identities were used to vote, but who In subsequent 
Interview® told task force investigators that they did not, in fact, vote In the 
City of Milwaukee. 

Voter-drive fraud. In separate Instances, persons who were paid money to 
obtain registrations allegedly falsified approximately 65 names on registration forms, 
allegedly to obtain more money for each name submitted. There Is no evidence gathered 
to date that votes were cast under these specific felse names. 

Felons, The Investigation has found more than 200 felons who were not eligible 
to vote in the 2004 election, but who are recorded as having done so; Not all felons are 
ineligible to vote. In order for.such action to constitute a critrtnal offense, the prosecutlon 
must establish, beyond a reasonable doubt, that the felon was ineligible to vote under 
state law and that the felon knew that he or she was Ineligible to vole. As a result of this 
standard, the task force is proceeding cautiously In Us charging decisions and Is 
evaluating each case on the Individual fects. We note, however, that we have expanded 
our investigation to include felons who may have voted in suburban areas as well. 

In each of the alleged cases of potential fraud, the task force will not be releasing 
any further details In order to protect the Integrity of the continuing Invesllgatlon. 
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El Vote Toial Discrepancy 

An additional finding of the task force to date is that the number of votes cast far 
exceeds the total number of recorded voters. The day after the November 2, 2004 
election, the City' of Milwaukee reported the total number of votes as 277,344. In late 
November an additional 191 previously uncounted absentee ballots were added, for a ■ 
total of 277,535 votes cast. Still later, an additional 30 ballots were added, brining the 
total number of counted votes to 277,565. City records, however, have been unable to 
match this total to a similar number of names of voters who cast ballots - either at the 
polls (under a prior registration or same day registration) or cast absentee ballots. At 
present, the records show a total of 272,956 voter names - for a discrepancy of 4,609. 

The task force vwTI continue to Investigate this discrepancy. There remains an 
open question of how certain absentee ballots were handled or recorded. We further 
note that no geographic pattern exists for these over-votes, and multiple wards had 
discrepancies In excess of 1 00 votes. In addition, some wards had the opposite: more 
voters than votes. We believe that one explanation for this latter circumstance is that 
Individuals were allowed to register and vote from a specific ward even though they were 
supposed to register and vote In a different ward. When a data base was later 
compiled, the voter name was moved to the correct ward, but the vote number remained 
In the Incorrect ward. 

A further analysis of this situation continues, but the investigation Is hampered by 
widespread record keeping errors with respect to recording the number of voters. At 
each polling place, the name and number of voters was supposed to be checked by two 


5 



85 


11/07/2007 16:28 FAX 


@007/008 


idenilcal poll books, as well as by the voter number (the pink slip). In a preliminary 
analysis of Individual wards, the task force has found: poll books that do not match voter 
numbers; voter numbers that ware skipped; and voter numbers that were used more 
than once. 

As Indicated, the task force has been hampered by numerous Instances of 
Inadequate record keeping. Any criminal prosecution will depend on access to and the 
available use of original records accurately recording the names of voters and the 
corresponding vote numbers. As Indicated above, records regarding vote numbers have 
been inconsistent and conflicting. • In addition, for criminal purposes, proof of the Identity 
of the person voting often Is best established by the original (green) voter registration 
card. Yet In the November 2004 election, same-day registrations were accepted In 
which the card had Incomplete Information that would help establish Identtty, For 
example; 48 original cards for persons listed as vc4ing had no name; 548 had no 
address; 28 did not have signatures; and another 23 cards had illegible Information. 
These were part of approximately 1,300 same-day registrations for which votes were 
cast, but which election officials could not authenticate as proper voters within the City. 

Included in this 1,300 were 141 same-day registrants from addresses outside the, 
City of Milwaukee, but who voted within the City of Milwaukee. In several instances, the 
voter explicitly listed municipality names other than Milwaukee on the registration cards. 
These included cards that listed “West Allis,” "Oak Creek,” “Ashland," “Reedsburg," and 
“Hayward." 
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Another record keeping procedure hampering the Investigation appears to be the 
post-election misflitng or loss of original green registration cards that were considered 
duplicates, but that in fact corresponded to additional votes. These cards were used to ' 
record votes, but approximately 100 cards of Interest to Investigators can no longer be 
located. In addition, other original green registration.cards continue to be found. As late 
as April of this year, an additional box of green registration cards was located by election 
officials. 

Although many hours already have been undertaken, we realize that much more 
Investigation Is still to be done. There are many leads and interviews that still must be 
pursued. If individual members of the public believe that they have Information on 
specific Instances of election fraud, they are asked to call the Milwaukee Police 
Department, Election Task Force at 414-935-7802. 


James Finch 

Special Agent In Charge 

Federal Bureau of Investigation 

E, Michael McCann 
Milwaukee County District Attorney 


Nannette Hegerty 

Chief, Milwaukee Police Department 


Steven M. Biskupic 
United States Attorney 
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Mr. McCarthy. First to Mr. Moore. You talked about, and I 
agree with your concerns on same-day registration, same-day vot- 
ing. But what you did in North Carolina is actually different than 
what is being proposed in this House bill. You allowed for provi- 
sional ballots if you are a same-day registered and same-day vot- 
ing. Could you elaborate why? 

Mr. Moore. Certainly. The ballots would be retrievable in that 
case. So if through the process of the few days between when the 
ballots are cast and between the canvass, if it was discovered that 
the ballot was fraudulent or the person was ineligible to vote, then 
there would be a means to trace the ballot to the voter and for the 
ballot to be retrievable at that point. 

Mr. McCarthy. Okay. Thank you very much. 

To Mr. Ritchie, thank you for coming. And I read your testimony. 
Sorry I was a little late. But in part of your testimony you said 
same-day registration has actually increased turnout. 

Now, I have got this here where they have taken an analysis, 
and you can tell me whether I am wrong or right here, it takes 
from 1952 to 1972 because in 1973 is when you went to same-day 
registration, correct? The average then was 77 percent turnout. 
And then from 1973 now to 2004, the average is 71 percent turn- 
out. So that is a decrease, but I don’t know if decrease across the 
country people turning out. But you still feel, even though the 
numbers don’t show it, that it does increase turnout? 

Mr. Ritchie. Chairwoman Lofgren, Ranking Member McCarthy, 
yes, that is right. In 1956 we started at 83 percent, we fell to 70 
percent in 1972, and we extended the franchise to 18-year-old men 
and women and we had a further downward pressure on our turn- 
out. And we are now back up to almost 78 percent as of our last 
presidential election. 

I am very sorry you weren’t here for my testimony, but I was re- 
ferring to my meetings with the county election officials, who are 
really the experts and who does elections. All of them are quite 
clear. 

Mr. McCarthy. Could I ask you one thing about your answer? 
And I appreciate that. You talked about you want to make sure 
people register beforehand. That is your initial goal. Because peo- 
ple are more well informed. And I was just wondering, people use 
voter lists for a lot of different things, but candidates use them, too, 
for talking to voters. Do you feel voters that go in and do the same- 
day registration, that they are less informed or more informed be- 
cause people are mailing their positions and where they stand 
based upon election records? 

Mr. Ritchie. Chairwoman Lofgren, Ranking Member McCarthy, 
80 percent of our same-day registrations are people who have been 
registered from 1 year to 89 years. And so 80 percent of those peo- 
ple have the same level of prior registration as anyone else. So we 
believe that the people who are registering to vote on election day 
are more or less equally informed. 

However, young people are generally often less informed because 
they are new to the process. And so it is very important to get more 
young people directly included. We are working hard on that. And 
so there are things that we want to do, but generally speaking, 
most of the people using this opportunity are people who have been 
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registered for their entire lives, however long they have been 
adults. And they are quite well informed, especially in Minnesota. 
But of course, we are all above average. 

Mr. McCarthy. Well, that is good to know. I come from Cali- 
fornia, so maybe I am a little below. Have you found any fraud 
through this? And have you found through those younger people — 
I know people, they tell stories; people that are here elected tell 
that they were a little wilder when they were in their college days 
and they did things, pushing the envelope. 

Have you found since that is a larger portion that goes and votes 
on same-day registration, that they are voting absentee back home 
and at the same time going in? Have you had any reports about 
that? 

Mr. Ritchie. Chairwoman Lofgren, Ranking Member McCarthy, 
yes, thank you for this question. Almost every major election cycle, 
we find one person who has made the very serious mistake of vot- 
ing in two places. And it makes me very sad to say it is almost al- 
ways a young person. And it is often college students who don’t un- 
derstand that this will make it very hard for them to grow up and 
be a lawyer, which is what happened in one case, or some other. 
And there are things that we do as young and older people that we 
know that are wrong. And drunk driving is one. And sometimes 
there are no consequence and sometimes there are terrible con- 
sequences. And so I make it part of my job to try to communicate 
to young people, not to scare them away from voting, but saying 
look, this is a very serious mistake. And we always find them be- 
cause we have a statewide system, and we run all the 

Mr. McCarthy. Can I ask just one quick follow-up? I don’t mean 
to cut you off. I only have a couple seconds. Was that vote counted? 
Because they don’t vote provisional, correct? 

Mr. Ritchie. That is correct. That vote was counted. And as I 
say, in my state, I personally, my preferred system would be where 
no person could drive until they prove to me or someone that they 
weren’t drunk or impaired. But that is not our system. And in vot- 
ing it is not our system. 

Mr. McCarthy. Knowing what you know now, how every time 
you find someone who has broken the law there, would you change 
your current law and make a same-day registration vote provision- 
ally so those votes would not be counted? 

Mr. Ritchie. Absolutely not. Madam Chairwoman, Representa- 
tive McCarthy, your proposal which you asked earlier would dis- 
enfranchise 213,000 Minnesotans in a presidential election year. 

Mr. McCarthy. But they still vote. I don’t understand how provi- 
sional — if I am allowed. 

Ms. Lofgren. The gentleman is granted an additional 30 seconds 
so the witness can answer. 

Mr. Ritchie. The national average of counted provisional ballots 
is 63 percent. Let’s say Minnesotans, who are above average, it is 
70 or 80 percent. That would leave 100,000 Minnesotans 
disenfranchised by your idea. This would not be something that I 
would support. 

Mr. McCarthy. I wish I had more time. 

Ms. Lofgren. The gentleman’s time has expired. 
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I will begin. We got a letter from Deborah Ross, the majority 
whip of the North Carolina General Assembly. From her stationery 
I see she chairs the Ethics Committee and Judiciary I Committee, 
and is vice chair of the Election Law Committee. And she disagrees 
with you, Mr. Moore. And I just wanted to put in — I ask unani- 
mous consent to put the letter in the record. 
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ETHICS. CHAja 
RULES. CALENDAR, 

Finance 


The Honorable Robert A, Brady, Chair 
House Committee on House Administration 
1309 Longworth House Office Building 
Independence and New Jersey Avenues, SE 
Washington, DC 20515 

Dear Messrs. Brady and Ehlers: 


The Honorable Vernon J. Ehlers, Ranking Member 
House Committee on House Administration 
1313 Longworth House Office Building 
Independence and New Jersey Avenues, SE 
Washington, DC 20515 


Thank you for the opportunity to share some information with you about HB 91 — 
Registration and Voting at One-Stop Sites, which passed the North Carolina General Assembly 
last session. This new law allows North Carolina citizens to register to vote and vote up to three 
days before Election Day at one-stop voting sites. Before this law went into effect a citizen "had 
to register to vote 25 days before the election in order to be eligible to vote in North Carolina. 
The law was passed to encourage voter participation and to expand the uses of our popular one- 
stop voting sites. 

North Carolina has one of the lowest voter participation rates in the country. It is 
estimated that 1,000,000 citizens of the State are not registered to vote, a large percentage of 
whom are between the ages of 18-25. Several organizations, local boards of elections and 
citizens encouraged the legislature to pass HB 91 as a method of increasing voter participation. 

The Director of North Carolina’s State Board of Elections encouraged me, as bill 
sponsor, to use our one-stop voting sites as the ideal locations for same day voter registration for 
several reasons. In a letter to me dated February 1 5, 2007, he wrote, “[a] registration application 
filled out, and sworn to, in the presence of an election official enhances the accuracy of the 
information obtained and transferred into our database. In person registration also enhances a 
proper review of the identification documentation provided by the applicant.” And, the new law 
requires that the Board of Elections verify the address of the applicant through DMV and other 
databases. 


Moreover, HB 91 has multiple safeguards against voter fraud. The identification required 
from the voter is identical to that required of every first-time voter in North Carolina and is 
HAVA compli^t. The applicant must appear in person. The applicant signs wnder penalty of 
peijury that s/he is a U.S. citizen. Registering to vote and voting in violation of the citizenship 
requirement results in two separate felonies. Finally, because ballots cast at one-stop voting sites 
are considered absentee ballots, they are retrievable if the local or State Board of Elections finds 
that they have been cast improperly. 
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ITB 9 1 passed with bi-partisan support, particularly in the North Carolina Senate. The 
U.S. Department of Justice pre-cleared the new law within a month of its passage. The new law 
was used in the October and November, 2007, municipal elections without incident. I am 
confident that this new way of encouraging citizen participation will advance the democratic 
process in North Carolina. 

Thank you for the opportunity to add my thoughts to your committee’s work. I would be 
happy to provide any additional information you might need on HB 9 1 . 


Very truly yours. 



Deborah K. Ross 
Majority Whip 
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Ms. Lofgren. But I would note that she reports to us that the 
Director of North Carolina State Board of Election encouraged her 
as the bill sponsor to use one-stop voting sites as ideal locations: 
And in a letter that he wrote to her she quotes, a registration ap- 
plication filled out, and sworn to, in the presence of an election offi- 
cial enhances the accuracy of the information obtained and trans- 
ferred into our database. In-person registration also enhances a 
proper review of the identification documentation provided by the 
applicant. And the new law requires the Board of Elections to 
verify the address of the applicant through the DMV and other 
databases. 

She points out that there are many safeguards against fraud. 
And that in addition to those, that the applicants sign under pen- 
alty of perjury that he or she is a U.S. citizen. And failing to ad- 
here to the rules results in two felonies. And notes that the bill — 
she says HB 91 passed with bipartisan support, particularly in the 
North Carolina Senate. The U.S. Department of Justice pre-cleared 
the new law within a month of its passage, and that the law was 
used in October and November 2007, municipal elections without 
incident. So I make that part of the record. 

And I just, you know, I did a search with the Internet. You can 
find a lot of things, but you are never sure if it is entirely accurate. 
But the only instance I could find of a prosecution of voter fraud 
in North Carolina was a gentleman who worked for Congressman 
Patrick McHenry who voted twice and was indicted. And appar- 
ently he is a young man who made a mistake. He made some kind 
of plea deal, which I am happy for him in his life. But I couldn’t 
find any other prosecution. Are you aware of any, Mr. Moore? 

Mr. Moore. A couple things, if I may. I used to actually co-chair 
the Elections Law Committee with Representative Ross. We had a 
spirited debate on this issue on the floor of the House. The one 
thing we heard was that there were folks who said they went to 
vote, they weren’t able to, and there were allegations of fraud. One 
of the difficulties about voter fraud. Madam Chair, is it is very dif- 
ficult to prove. At least that has been the experience not only in 
our State, but what I have researched and found in other States. 
The example I told you where the dog 

Ms. Lofgren. So were there prosecutions? Do you know any 
other than this Congressman McHenry’s aide? 

Mr. Moore. I am not aware of any that I actually can cite to you 
this morning, but I am aware there were other investigations. 

Ms. Lofgren. Okay. I think you answered this, Mr. Albrecht. 
But Mr. McCarthy mentioned in his opening statement, or I guess 
it was to the first panel, this task force that looked at Milwaukee. 
And how many — there were prosecutions occurred? 

Mr. Albrecht. There were two prosecutions 

Ms. Lofgren. Two prosecutions. 

Mr. Albrecht [continuing]. Coming out of the 2004 election. Nei- 
ther was related to election day registration. Both were occurrences 
of a person who was on probation or parole for a felony conviction 
at the time of the election. 

Ms. Lofgren. And so they — under State law they weren’t eligible 
to be a voter? 

Mr. Albrecht. Correct. 
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Ms. Lofgren. Okay. And I am just wondering if any of you can 
answer one of the things that I mentioned in my opening statement 
is the situation where sometimes provisional ballots aren’t counted. 
And one of the things that I have thought about is whether there 
should be standards and procedures so there is uniformity on the 
counting of provisional ballots, because it is sort of an equal, you 
know, justice thing. You know, if you are in county A it gets count- 
ed; if you are in county B it doesn’t. And it seems like there ought 
to be some uniformity to — you know, whatever the rules are ought 
to apply to all the Americans so that they are treated the same. 

Do you have thoughts on why ballots aren’t being counted and 
whether it is the lack of standards or some other reason? Anyone 
who knows the answer. Mr. Ritchie you might have a thought on 
that. 

Mr. Ritchie. Madam Chair, I think national standards would be 
very important, but it would also need to be somehow looked at the 
overall cause. Provisional ballots are an extremely expensive and 
time-consuming and complicated process. And so once national 
standards are under discussion, finding out what are the cost bur- 
dens — 

Ms. Lofgren. Right. 

Mr. Ritchie [continuing]. On state and local, particularly local 
governments. And so that that could be somehow addressed. 

Ms. Lofgren. That would be an important component. 

Mr. Albrecht, do you have anything to add on that? I will grant 
myself an additional minute so you can answer. 

Mr. Albrecht. I will just agree they can present a pretty signifi- 
cant administrative burden, and that there is substantial cost in- 
volved with that as well. 

Ms. Lofgren. Of course under HAVA, you have to have it any- 
how. So I think this is something we would certainly welcome addi- 
tional advice on from not just you two, but other State election offi- 
cials. 

Well, my time has expired, so I will now turn to Mr. Ehlers for 
his 5 minutes. 

Mr. Ehlers. Thank you very much. And Mr. Ritchie, I was born 
in Minnesota, so I appreciate your comments that Minnesotans are 
above average. That has been my experience, too. It has also been 
my experience that the crooks in Minnesota are above average and 
very clever. And I think you should be concerned about that. 

In between the first part of this hearing and the second part we 
had to go to the floor to vote, and one of my congressional col- 
leagues from Minnesota told me tale after tale of dishonest prac- 
tices, many of them involving same-day registration. So it is not 
apparently as copacetic as we have been led to believe here. 

I don’t understand the reluctance to have provisional ballots. If 
you are so worried about the sanctity of the ballot, I think it is es- 
sential that you have provisional ballots. And you argue the ex- 
pense. Good grief, it is far more expensive to run an election than 
to deal with just a minor part of it, which is the provisional ballots. 
It makes me very suspicious when people say we want same-day 
registration, but we don’t want provisional ballots. That makes no 
sense. And that leads me to believe people are trying to play games 
with this. And I just cannot abide that. 
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Mr. Albrecht, I wanted to turn to you for a moment. After your 
election in 2005 or 2004, I understand the Milwaukee Police De- 
partment, district attorney’s office, the FBI, U.S. Attorney, formed 
a special task force. They found that there were a number of cases 
in which the number of people who voted exceeded — the count ex- 
ceeded the number of people who actually voted. I am sorry, the 
ballots cast exceeded the number of votes. And there were a num- 
ber of other improprieties. What can you tell us about that? 

Mr. Albrecht. The number that you are referencing, which was 
sort of an immediate post-election disparity between the number of 
people who had been assigned voter numbers on election day and 
ballots cast in the machine, was actually recently resolved. There 
was a number from the formula that law enforcement was missing. 
And that is the people who had registered to vote at City Hall in 
the 14 days prior to the election. So while the final report from the 
district attorney’s office has yet to come up or be released, the ini- 
tial significant margin of error that was widely promoted in the 
media in fact proved to be false. 

Mr. Ehlers. Well, we will be following that with great interest. 

And I just want to quickly drop back to the issue of costs of pro- 
visional ballots. We spent millions, in fact I suspect it is above a 
billion, dealing with voting improprieties in Florida in 2000. I can’t 
believe that the cost of a provisional ballot comes anywhere near 
the expense involved in case there is really a legal battle involved 
about the results of an election. I just think that is a totally mis- 
taken assumption and statement, and I cannot accept that. That is 
separate from the issue of same-day registration, but I really think 
it is also crucial to have provisional ballots for those exercising 
same-day registration. 

I am not a babe in the woods. I wasn’t born yesterday. I am fa- 
miliar — I have been working in elections for over 30 years. I am fa- 
miliar with many, many cases of fraud taking place. And some- 
times there are victims, as the one, the gentleman you mentioned, 
Mr. Ritchie, who was convicted. It may have been innocent. But 
someone told that person to do that. And I have, in contested cases 
that we have had to deal with in this panel, I have found the same 
thing. There are outside forces who are persuading people to do 
things that are illegal. 

And we have a case of a group that was trying to persuade illegal 
aliens that it was perfectly fine for them to vote because they want- 
ed them to vote. But of course they could be deported immediately 
for doing that. 

So it is the organized fraud I worry about, not the average per- 
son who comes in and makes a mistake. But there are people out 
there who try to influence elections fraudulently. And we should be 
aware of that and we should guard against that. 

I will yield any remaining time I may have to Mr. McCarthy if 
he wishes to follow up on anything. 

Ms. Lofgren. The gentleman yields 10 seconds. 

Mr. McCarthy. The only comment I would make is that your 
statement about the provisionals, you let a vote go that is an illegal 
vote, knowing it is an illegal vote. Provisionals, the majority aren’t 
counted because they are not determining the outcome. JFK was 
elected by one vote per precinct. President George Bush, 500 votes 
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in Florida. We have congressional Members here that are here by 
83 votes. 

I think the accuracy and the trust of elections is of utmost impor- 
tance. I would say you have to have provisional. Why you go be- 
yond, and knowing that you are going to have and accept illegal 
votes in, is not a way to move. Thank you. 

Ms. Lofgren. The gentleman’s time has expired. 

The gentleman, Mr. Davis, is recognized for 5 minutes. 

Mr. Davis of Alabama. Thank you. Madam Chairwoman. Let me, 
I guess, make one observation at the outset that I don’t think any- 
one on either side of the aisle disputes that we have election fraud 
that happens. 

There is a particular gentleman in Alabama who ran for Con- 
gress in a county that had 13,000 people, and the problem is he got 
16,000 votes in that county. Happened to be my predecessor. So I 
know the story fairly well. What is interesting to me is we spend 
a lot of our energy and a lot of our time focusing on just that side 
of the equation. 

The other side of the equation is voter suppression. The other 
side of the equation is deliberate tactics designed to suppress the 
vote, particularly in minority communities. Let me mention two no- 
table examples. The Ranking Member mentioned one example that 
is odious, encouraging people who are not legal citizens to vote. But 
there is another example that I know of from the opposite side. 
And in one election in California there was a congressional can- 
didate in the last cycle who apparently sent out notices to immi- 
grants who were documented, who were capable of registering to 
vote, and suggested to them that they could not vote unless they 
were born in the United States. That is not accurate. 

And another election in Louisiana, 2002, Senator Landrieu’s re- 
election to the Senate, there were polling places, it was alleged and 
documented, where certain individuals went into minority voting 
precincts with bullhorns and announced that anybody in this line 
who has an outstanding judgment or an outstanding warrant can’t 
vote. That is not the law in this country. 

There are other tactics that are hard to describe and hard to ex- 
plain, dealing with calling certain households in certain commu- 
nities and telling them that the polling places may be moved on 
election day, so make sure you know where your polling place is. 
Or there could be long lines on election day, if you don’t get to the 
polling place by a certain time you can’t vote. Or it may not be in 
your interest to vote because you may not be able to get back to 
work on time. All of those things I would label as voter suppres- 
sion. And frankly, it is my understanding that all those tactics vio- 
late existing laws that we have today. 

So let me just ask the panel, Mr. Albrecht, Mr. Ritchie, the two 
election officers who are on the panel, do you agree with me that 
voter suppression as you understand it violates existing Federal 
laws? And would it also violate existing State laws in your jurisdic- 
tions? 

Mr. Albrecht. I would agree. I think in the State of Wisconsin, 
in Milwaukee, for example, the two cases that were prosecuted of 
felons who were on probation or parole at the time of the election 
became such lightning rods for allegations of voter fraud and atten- 
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tion to that issue that it has now really succeeded as a suppression 
tool for felons who have completed their probation or parole, not 
believing that in fact they are eligible to vote in elections. 

Mr. Davis of Alabama. And you would agree with me that com- 
municating, knowingly communicating false information to con- 
victed felons about their status and suggesting to them — for exam- 
ple, in Alabama, now there are circumstances in which convicted 
felons can vote. There were allegations from the 2006 election 
cycle, as I understand it, that there were some campaigns and 
some communities saying remember, if you are a convicted felon 
you can’t vote, irrespective of a new law in Alabama that changed 
that. 

So you would agree that that kind of technique would be illegal 
in your jurisdiction. 

Mr. Albrecht. I would agree. 

Mr. Davis of Alabama. Mr. Ritchie. 

Mr. Ritchie. Madam Chair, Representative Davis, I would agree 
this is a problem. And I participated in a number of the hearings 
and studies for the reauthorization of the Voting Rights Act. And 
the thousands of pages of voter suppression that were documented 
in the Midwest region and throughout the entire country were 
stunning to me. 

And one morning in a recent election in my neighborhood some- 
body put flyers underneath every windshield wiper, urging people 
to go vote to a place that would seem logical but was absolutely not 
the place to vote and had never been the place to vote. 

I feel very fortunate to live in Minnesota, where now Congress- 
man Ellison passed laws in our state legislature against deceptive 
voting practices. And I am very encouraged to see debate and con- 
versation about that here in Washington. But it does happen, and 
it is enough of a problem that the Congress, I believe unanimously, 
reauthorized the Voting Rights Act. So it must be widespread and 
nationwide. 

Mr. Davis of Alabama. Well, two last observations. I wish it were 
unanimous. Unfortunately, it was not. There were about 60 Mem- 
bers who voted against it. 

But if I could just make two quick observations. 

Ms. Lofgren. The gentleman is granted an additional minute. 

Mr. Davis of Alabama. Thank you. 

The first observation, I serve with the Chairwoman on the Judi- 
ciary Committee, and we have oversight hearings periodically with 
the voting rights division chiefs, the people who are in charge of 
enforcing voting rights laws. I have asked the question at several 
different hearings if the Ashcroft-Gonzalez Justice Department 
have brought a single voter suppression case, and the answer I re- 
ceive varies from “I have no idea” to “I don’t know of any.” That 
is unacceptable. 

The final point. Madam Chairwoman, something else that I wish 
this committee would take up at some point, is the very odious 
practice of anonymous election calls that communicate slanderous 
and false information. For example, suggestions that John McCain 
had an illegitimate child; that happened in the State of South 
Carolina in 2000. 

Ms. Lofgren. The gentleman’s time has expired. 
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Mr. Davis of Alabama. False and defamatory. 

Ms. Lofgren. Mr. Ellison is participating per our UC earlier and 
is recognized for 5 minutes. 

Mr. Ellison. Thank you, Madam Chair. 

Could the panelists share with us if the States have a standard 
and consistent definition of provisional ballot between them? Do 
you understand my question? Is there one standard, uniform defi- 
nition of what a provisional ballot is? 

Mr. Ritchie. Madam Chair, Representative Ellison, to my knowl- 
edge, no. 

Mr. Albrecht. I would agree, there seems to be varying defini- 
tions between States. 

Mr. Ellison. And, Mr. Moore, would you agree with that? 

Mr. Moore. I would. We define it in our North Carolina statutes, 
which is what I am used to working with, but how it compares to 
other States I am not aware. 

Mr. Ellison. And is there any standard requirement among the 
States as to when a provisional ballot will be counted and when it 
will not be? How is it ultimately determined? 

Mr. Moore. Well, in North Carolina it is counted when the de- 
termination is made that the person is an eligible voter; or actually 
that the person is not an ineligible voter, I should say. So most pro- 
visional ballots, it is my understanding most provisional ballots are 
counted, and they are treated much like an absentee ballot in 
North Carolina. 

Mr. Ellison. So, for example, in North Carolina if you vote pro- 
visionally, then some election official will determine whether you 
are an eligible voter. And if it is confirmed to be that case after 
you cast your ballot, it will be put in the hatch with the rest of the 
ballots. Am I right about that? 

Mr. Moore. That is correct. And the eligibility criteria would be 
determined in large part to the HAVA guidelines. 

Mr. Ellison. Now, are you aware of other States where that is 
not the case? It seems to me I am aware of some States where pro- 
visional ballot sort of is really no ballot; it is just something for you 
to fill out to feel like you voted, but you don’t really ever have your 
ballot counted. Are you aware of any other kind of definitions like 
that? Perhaps there are some other panelists on another panel that 
may speak to that issue. 

Mr. Albrecht. No. Our issuance of a provisional ballot is com- 
parable to what has been described, the two identification require- 
ments consistent with HAVA. And if the I.D. is produced, the ballot 
is counted in the election. 

Mr. Ellison. What if the person votes, they are eligible, but they 
don’t come back to give, you know, for reasons of their own, they 
can’t come back and give that I.D. or whatever it is that was lack- 
ing? 

Mr. Albrecht. Which unfortunately happens often. We had 40 
provisional ballots in one of our most recent elections, and only 
three of them responded the next day to meet the identification re- 
quirement. The 37 other ballots then were not counted in the elec- 
tion. 

Mr. Ellison. Mr. Ritchie. 
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Mr. Ritchie. Madam Chair, Representative Ellison, I believe this 
is why somewhere over a third of provisional ballots are never 
counted. That is the national average. And you are describing some 
of the reasons, but there is no standard, there is no national ap- 
proach. 

Mr. Ellison. Of course it might be — I mean I don’t take any 
issue at this moment with the North Carolina procedure, but I 
mean there could be — you could define provisional ballot as just, 
you know, pretty loosely. I mean you could just sort of fill it out 
and then maybe it never gets counted. I mean that is my concern 
with this whole provisional ballot thing. Well, one of them is that 
it could simply result in people not voting even if they are in all 
other ways qualified to vote. You have any response to that? 

Mr. Moore. I would. I think that the provisional ballots, though, 
in not counting those, the State still has to comply with HAVA. So 
you do have that Federal law, the same thing that applies on vot- 
ing on election day would apply to the provisional ballots. 

And secondly, I think it is important to mention when we say we 
don’t count all provisional ballots, well, the reason is because a lot 
of those ballots may be invalid, the person was not eligible to vote 
for some reason and that is why they are voting provisional. 

So I think when the percentages are thrown around that a cer- 
tain percentage of provisional ballots aren’t counted and that folks 
are being disenfranchised, that that in some way ignores the re- 
ality that the reason they are provisional ballots is that we don’t 
know. And once they are reviewed, it is determined that actually 
some of those ballots were not valid and that they should not be 
counted. So that would at least count for some of that percentage. 

Mr. Ellison. Well, Representative Moore, you would agree that 
there is a percentage of those ballots that were cast that the indi- 
vidual is in all other respects eligible to vote, they just didn’t hap- 
pen to have what they needed at the moment when they were at 
the polls. You would agree with that, wouldn’t you? 

Mr. Moore. Just as in answer to the other question about pros- 
ecutions, I am unaware of the data on that, but I can tell you 

Mr. Ellison. I know, but you suppose that hey, maybe some of 
the reasons that these folks don’t come back is because they are 
not eligible to vote. I am just asking you to agree to the other side 
of that equation, that there are a lot of those people who were eligi- 
ble to vote, they just — because they got five kids and grocery shop- 
ping, two jobs and life on top of their shoulders, they just can’t 
make it back to the polls. You would agree with that, too, wouldn’t 
you? 

Mr. Moore. I would certainly hope it wouldn’t happen. 

Mr. Ellison. Come on now. I agreed with you on your side. You 
don’t want to agree with me on mine? 

Mr. Moore. I am sure there are examples. 

Ms. Lofgren. The gentleman’s time has expired, and all time to 
question this panel has expired. 

Mr. Ehlers. Madam Chair, may I just have 10 seconds? 

Ms. Lofgren. Certainly. Without objection. 

Mr. Ehlers. I just want to make clear, and I am sorry that Mr. 
Davis has left, but I totally agree with his statements. I abhor all 
fraud, no matter which party, which people, whoever does it, how 
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they do it. I abhor it, I want to stop it. And I want to make that 
clear. And I think that is true of everyone on this panel. 

Ms. Lofgren. Thank you very much, Mr. Ehlers. 

We want to thank the panelists, the witnesses. And we will have 
5 legislative days, if we have additional questions we will forward 
them to you. And we would request if that happens that you an- 
swer them as promptly as you can. And we thank you very much 
for sharing your expertise with us. 

And we will call the next panel forward at this time. 

Ms. Lofgren. As the witnesses are coming forward, I will begin 
our introductions. 

First I would like to introduce Mr. Miles Rapoport. He is the 
president of Demos, a nonpartisan public policy research and advo- 
cacy organization committed to building an America that achieves 
its highest democratic ideals. Prior to his service at Demos, he 
served for 10 years in the Connecticut legislature. As a State legis- 
lator, he was a leading expert on electoral reform, chairing the 
Committee on Elections. In 1994, he was elected as Secretary of 
State of Connecticut. And as Secretary of State, Mr. Rapoport re- 
leased two reports on the state of democracy in Connecticut. He 
was also executive director of Democracy Works, a nonpartisan 
group that works on democracy reform. 

Next we have Daniel Tokaji. He is an assistant professor of law 
at Ohio State University’s Moritz College of Law, and associate di- 
rector of election law at Moritz. In addition to his work with Ohio 
State University, Mr. Tokaji has written numerous publications 
and articles on election issues, as well as co-authored an EAC 
study with the Eagleton Institute of Politics on provisional voting. 
Prior to arriving at Moritz College of Law, Mr. Tokaji was a staff 
attorney with the ACLU Foundation of Southern California. 

Ms. Lofgren. Next we have Jan Leighley, who is a Professor of 
Political Science at the University of Arizona. Her current research 
focuses on the determinants and consequences of voter turnout in 
the United States and effects of various States’ policies regarding 
election administration and voter registration. Professor Leighley’s 
work appears in various journals, such as the American Political 
Science Review, the American Journal of Political Science, and the 
Journal of Politics in American Politics Research. 

And, finally, we have Mary Kiffmeyer. She served as the Sec- 
retary of State of Minnesota, the 20th Minnesota Secretary of 
State, from 1999 to 2006. Ms. Kiffmeyer also served as the Presi- 
dent of the National Association of Secretaries of State, and she is 
also a former member of the Election Assistance Commission 
Standards Boards. 

So we welcome all of our witnesses who have tremendous exper- 
tise to share with us today. We appreciate your being here. 

STATEMENTS OF MILES RAPOPORT, PRESIDENT, DEMOS; DAN- 
IEL P. TOKAJI, ASSOCIATE PROFESSOR OF LAW, THE 

MORITZ COLLEGE OF LAW; JAN E. LEIGHLEY, PROFESSOR, 

UNIVERSITY OF ARIZONA; AND MARY KIFFMEYER, FORMER 

SECRETARY OF STATE, MINNESOTA 

Ms. Lofgren. We will start with Mr. Tokaji. 
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STATEMENT OF DANIEL P. TOKAJI 

Mr. Tokaji. Thank you so much, Madam Chair and members of 
the committee. I am very grateful to have been invited today to tes- 
tify on this very important subject. 

I am going to start with some background on election reform, in- 
cluding the various values over the past several years that have in- 
formed the debate. I will then turn to a more detailed discussion 
of the issues of provisional voting and election day registration, fo- 
cusing on the nexus between the two of them. 

As explained below, provisional voting has undoubtedly had enor- 
mous benefits in some respects, but it also should be acknowledged 
that it carries with it some significant problems. Foremost among 
them are the rejection of the votes of some eligible voters, the un- 
equal treatment of voters across counties that was referenced a mo- 
ment ago and, perhaps most significantly, the potential for post- 
election litigation of the type that we saw after Florida’s 2000 elec- 
tion over whether those ballots should count. For reasons that I 
will explain, I think election day registration has the potential to 
both increase turnout while minimizing our reliance on provisional 
ballots and avoiding some of these problems. 

Two of the values that have been at the center, properly so, of 
the debates over election reform over the past several years are ac- 
cess and integrity. By access, the idea that everyone should be able 
to vote and everyone’s vote should count. By integrity, the idea that 
we want to minimize cheating and fraud. 

What I would like to suggest today is that there is a third value 
that needs to be added to the mix, and that is finality, the idea 
that we need to resolve elections promptly, ideally with a minimum 
of judicial involvement. 

Now, we have had some significant and I think very helpful leg- 
islation both at the Federal level and at the State level in recent 
years. Among the provisions of the Help America Vote Act was a 
requirement that all States have provisional voting and that they 
issue provisional ballots to at least two categories of voters: those 
who show up at the polls and find their names not at the list and 
those who fail to present required identification. 

The idea as expressed by the Carter-Ford Commission is that no 
American qualified to vote anywhere in his or her State should be 
turned away from the polling place in that State. 

Now, I think provisional voting has had some significant advan- 
tages, but there are also some downsides, and one of them is that 
a lot of the provisional ballots that are cast by eligible voters wind 
up not being counted. Nationwide, 63 percent were counted, but 
some 37 percent were not counted. Now, I think there are some 
procedural things that can be done to improve that number and to 
see that more provisional ballots are counted, which I have ref- 
erenced in my written testimony, but it is an issue that we have 
to be concerned with. 

Perhaps an even more significant issue is disparities in how pro- 
visional ballots are treated across counties, different standards and 
different procedures that are followed, as was referenced just a mo- 
ment ago. This is a serious problem and could raise equal protec- 
tion concerns of the kind that caught the Supreme Court’s atten- 
tion in Bush versus Gore. 
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Third and finally, the more provisional ballots you have, the 
greater the potential for protracted, post-election litigation over the 
result of the type that we almost had in my own State of Ohio in 
2004, where we had a whopping 159,000 or so provisional ballots 
cast. And there is no question that if the result had been closer we 
would have seen litigation in our State over whether to count those 
provisional ballots, something comparable to what we saw in Flor- 
ida 2000 over whether to count those punch cards. 

Let me turn in the short time I have left to the subject of election 
day registration. There is no reasonable basis for disputing that 
election day registration increases turnout. I know that Professor 
Leighley will address that question. What I want to focus on is that 
election day registration can also significantly reduce the number 
of provisional ballots that have to be cast, and thus advance the 
value of finality as well as access, by reducing the likelihood of this 
very disruptive post-election litigation. 

So, again, election day registration is something that can in- 
crease access, can advance the goal of finality, and does so without 
increasing the risk of fraud. 

I know my time is up, so I would call the committee’s attention 
to a study that I cited in my testimony from Professor Lorraine 
Minnite, investigating very carefully the incidents of fraud in elec- 
tion day registration States and finding it is not greater than in 
any other States. 

Ms. Lofgren. Thank you very much. Professor. 

[The statement of Mr. Tokaji follows:] 
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Testimony of Daniel P. Tokaji 

Committee on House Administration, Subcommittee on Elections 
“Election Day Registration and Provisional Voting” 

November 7, 2007 

My name is Daniel P. Tokaji. I am an Associate Professor of Law at the Ohio State 
University’s Moritz College of Law, and the Associate Director of Election Law @ Moritz, a 
group of scholars whose mission is to provide nonpartisan and reliable analysis on election law 
matters.' My research and scholarship focuses primarily on election administration and voting 
rights. Thank you for inviting me to testify before you today. 

I start with some background on election reform, including the central democratic values 
that are at stake with respect to voter registration. I then turn to a more detailed discussion of 
provisional voting and election day registration (“EDR"), focusing on the relationship between 
these two topics. 

As explained below, provisional voting has its benefits, but carries with it some 
significant concerns as well. Foremost among them are the potential for the rejection of eligible 
voters’ ballots, unequal treatment of voters due to inconsistent practices, and post-election 
litigation over whether to count provisional ballots. In addition to increasing voter 
participation, EDR has the advantage of reducing reliance on provisional ballots and thus 


1 



103 


preventing these problems. EDR thus provides a promising avenue - at this point probably the 
most promising avenue - for making our democracy more accessible to all citizens, while at the 
same time reducing the likelihood of protracted post-election litigation. 

Background 

Over the past seven years, issues of election administration have received an 
unprecedented level of attention. That attention has come not only from legislators, 
administrators, judges, and scholars, but also from concerned members of the general public. 

The Help America Vote Act of 2002 (“HAVA”) was truly a landmark piece of 
legislation, in that it represented an acknowledgment that the federal government should take 
responsibility for the manner in which federal elections are conducted. Of course, the day-to- 
day administration of elections remains primarily in the hands of thousands of state and local 
officials across the country. But HAVA provided much-needed funds to improve the 
deteriorating infrastructure of American democracy, as well as some minimal standards aimed at 
promoting the ideal that every eligible citizen should be able to vote and have his or her vote 
counted accurately. 

While there are particular provisions of HAVA over which there is legitimate 
disagreement, Congress’ acceptance of responsibility for how federal elections are conducted 

'My affiliations with the University, the College of Law, and Election Law @ Moritz are 
provided solely for purposes of self-identification. This testimony is offered solely on my own 
behalf. 


2 



104 


was clearly a step in the right direction. It is equally clear, however, that the work of election 
administration is far from complete. It is therefore encouraging that this Committee is holding 
hearings on the question of what further upgrades can be made to the infrastructure of our 
democracy. 

Voter registration and provisional voting are at the top of the list, in terms of election 
administration topics most in need of further examination. Although voting machines got most 
of the attention shortly after the 2000 election, it quickly became apparent that voter registration 
was at least as significant a cause of lost votes. The Caltech/MIT Voting Technology Project 
estimated that between 1.5 and 3 million votes were lost in 2000 due to voter registration foul- 
ups, compared to 1.5 to 2 million lost due to faulty equipment and ballot design.^ 

HAVA’S provisional voting requirement^ was intended to protect people from having 
their votes rejected due to registration errors. The idea was the people whose names did not 
appear on the registration list, but claimed to be eligible and registered, would be permitted to 
cast a provisional ballot, which would be counted if their information could later be confirmed. 
Voters who do not provide required identifying information are also entitled to cast a provisional 
ballot, as a sort of “fail-safe voting” method of voting.” 


^Caltech/MIT Voting Technology Project, Voting - What Is, What Could Be 9 (2001). 
^42U.S.C. § 15482. 

”42U.S.C. § 15483(b)(2)(B). 
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In a similar vein, HAVA’s requirement that every state implement a statewide voter 
registration list’ was intended to help make registration systems more accurate. This would at 
once help ensure that the votes of eligible citizens would be counted and making it more difficult 
for ineligible people to vote. As Representative Steny Hoyer so memorably put it, the idea was 
to make it “easier to vote” but “harder to cheat.”^ 

This comment highlights the two central democratic value.s that election reform efforts 
generally have sought to promote: access and integrity. The value of access refers to the idea 
that our democracy should do its best to facilitate participation by all eligible citizens. The 
value of integrity entails the notion that our elections ought to be conducted in a fair and 
transparent manner so as to minimize the potential for fraud and other improprieties. While there 
may sometimes be some tension between these oft-cited values, they are both essential to a well- 
functioning election system. 

While access and integrity are the democratic values that have received the greatest 
attention in recent years, there is a third value that also warrants mention. That is the value of 
finality when it comes to the resolution of elections. Finality refers to the idea that any disputes 
regarding the outcome of elections, should be fairly resolved within a reasonable period of time 
after Election Day. For disputes over the outcome of an election to stretch on for weeks or 
months afterwards risks damaging public confidence, as well as election officials’ practical 

^42U.S.C. § 15483. 

^Daniel P. Tokaji, Early Returns on Election Reform: Discretion, Disenfranchisement, 
and the Help America Vote Act, 73 GEO. WASH. L. REV. 1206, 1213 (2005), This article 
discusses the history, goals, and requirements of HAVA more extensively than is possible here. 
Id. at 1209-20. 
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ability to do their jobs. While post-election litigation may sometimes be inevitable, it is 
certainly not desirable. To the extent possible, steps should be taken to avoid the need for post- 
election disputes of the type seen after Florida’s 2000 general election. In other words, our 
elections system ought to serve the value of finality, as well as the values of access and integrity. 

Provisional Voting 

This brings me to the topic of provisional voting which, as mentioned a few moments 
ago, is one of HAVA’s cornerstone requirements. This requirement had its genesis in the 
recommendations of the bipartisan National Commission on Federal Election Reform, jointly 
chaired by former Presidents Jimmy Carter and the late Gerald Ford,^ This Commission, 
commonly known as the “Carter-Ford Commission,” articulated a vision of provisional voting in 
which: “No American qualified to vote anywhere in her or his state should be turned away from 
a polling place in that state,”* The Carter-Ford Commission cited as a model the system in the 
State of Washington, in which provisional ballots were provided in cases where there was a 
question about a voter’s eligibility. Election officials researched the voter’s eligibility after the 
election and, if it turned out that the voter was eligible to vote somewhere else in the state, the 
provisional ballot would be sent there to be tallied for those races in which the person was 
entitled to vote.’ Provisional ballots would also have the side-benefit of improving the accuracy 
of registration lists, by allowing officials to catch and correct mistakes. 


’National Commission on Federal Election Reform, To Assure Pride and Confidence in 
the Electoral Process (2001). 

*W. at 35, 
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Consistent with the Carter-Ford Commission’s recommendation, HAVA required that 
provisional ballots be required in certain circumstances. Under HAVA, two groups of voters 
must be issued provisional ballots: 1) those who claim to be eligible and registered, but whose 
names do not appear on the official registration list,'® and 2) those who did not, at the time of 
voting, present the identifying information required for first-time voters who registered by 
mail.' ' A voter’s provisional ballot should then be counted, if he or she is determined eligible to 
vote after the election.'^ Provisional voting, if administered properly, can advance the values of 
both access and integrity. It can advance the value of access by making sure that eligible voters 
aren’t turned away from the polls. At the same time, they can advance the value of integrity by 
making sure that only eligible voters have their votes counted. 

On the other hand, if not administered properly, provisional ballots can cause some 
serious problems. Perhaps the most significant is eligible voters’ provisional ballots not being 
counted, due to inadequate verification procedures or overly stringent standards. If that 
happens, provisional ballots can wind up functioning as nothing more than a placebo for voters'^ 
- it may make them feel better by allowing them to cast a ballot on Election Day, but will not 
really promote access if many ballots are rejected. 

There is some evidence that this has in fact happened, particularly in states that 
implemented provisional ballots for the first time in the 2004 election. Those states counted only 

'’id. 

'“42 0.8.0. § 15482(a). 

"42U.S.C. § 15483(b)(2)(B). 

‘-42U.S.C, § 15482(a)(4). 

'“See Demos, Placebo Ballots: Will "Fail-Safe" Voting Fail? (2004). 
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33% of provisional ballots, compared to 58% in states that had experience with provisional 
ballots. The time that states allotted to verify the eligibility of provisional voters also made a 
significant difference, with those states allowing more time counting more ballots. Another 
factor is whether states counted provisional ballots cast in the wrong precinct, for those races in 
which the voter was entitled to vote, as originally envisioned by the Carter-Ford Commission. 
States that did not count out-of-precinct provisional ballots counted only 42% of all their 
provisional ballots, compared to 56% in states that did count out-of-precinct provisional 
ballots.'^ 


A second problem with provisional ballots is that inconsistent standards and procedures 
may be applied within a state. One of the peculiar features of American election administration 
is its highly localized nature, in which county or municipal officials have primary responsibility 
for conducting elections - including the counting of votes. If different jurisdictions within a 
state have different practices, for determining who .should receive a provisional ballot or which 
provisional ballots will be counted, then it is very likely that voters will be treated unequally in 
different parts of the state. There is some evidence of inconsistencies in how provisional voting 
in handled from county to county (or from municipality to municipality) within states. There are 
substantial differences not only in the number of provisional ballots issued, but also in the 


'‘^Eagleton Institute of Politics & Moritz College of Law, Report to the U.S. Election 
Assistance Commission on Best Practices to Improve Provisional Voting Pursuant to the Help 
America Vote Act of 2002, at 12 (June 28, 2006). I was part of the research team for this report, 
which was funded by the U.S. Election Assistance Commission (“EAC”). 

App. B, Tab. 1 (finding that, in states with a high level of provisional voting, those 
allowing more than two weeks counted 73.8% while those allowing less than one week counted 
58.6%). 

'V, at 14. 


7 



109 


percentage counted among jurisdictions within states.'^ This could very well give rise to a claim 
that voters’ rights under the Equal Protection Clause of the U.S. Constitution have been violated, 
on a theory similar to that accepted by the Supreme Court in Bush v. Gore.’* In fact, such a 
lawsuit was brought in Ohio during the 2004 election, alleging that different counties were 
applying different standards for determining which provisional ballots to count, though it was not 
litigated to judgment.’’ It is distinctly possible that we will see such litigation in future elections, 
however, particularly in cases involving close statewide races. 

This raises a third problem with provisional voting: a large number of provisional ballots 
creates and increased risk of post-election disputes over the outcome. In fact, whether to count 
provisional ballots is probably one of the two most important things that candidates can fight 
over in the wake of a close election (the other being ambiguously marked ballots, such as those 
which gave rise to the Florida 2000 litigation, or other equipment-related problems). It follows 
that a large number of provisional ballots can negatively affect the value of finality. The more 
provisional ballots that remain to be counted after Election Day, the more there is for the parties 
and their candidates to fight over. All other things being equal, a congressional election decided 
by 250 votes is much more apt to lead to post-election litigation if there are 5000 provisional 
ballots than if there are 50 such ballots. 

My description of these problems should not be interpreted as an argument that it was a 
mistake to require provisional ballots as part of HAVA, hi fact, 1 believe that this was a worthy 

'■'M at 15, 

"*531 U.S. 98 (2000). 

Tokaji, Early Returns on Election R^orm, at 1232-33. 
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reform that has had beneficial effects. At the same time, the problems identified above - 
eligible voters ballots being rejeeted, inequalities in administering provisional ballots, and post- 
election litigation - all command serious attention. I would call special attention to the risk of 
disputed elections, in states where a large number of provisional ballots are cast. This risk points 
to the desirability of reducing reliance on provisional ballots, by implementing alternative 
procedures that will allow eligible voters to cast a regular ballot. 

Election Day Registration 

One of the practices that can most successfully reduce the need for provisional ballots is 
election day registration or “EDR.” Nine states currently have laws in place that allow for 
some form of EDR.^'’ While the details of these laws vary somewhat from state to state, the 
basic idea is that a voter can appear at his or her polling place on Election Day and cast a vote. 
This has the advantage of mobilizing voters who become engaged relatively late in the election 
system. In states with an earlier deadline for voting - say 30 or even 14 days before Election 
Day - those people would not be able to participate in the election. In EDR states, by contrast, 
those citizens may exercise their right to vote, provided that they comply with the state’s 
verification requirements. In Wisconsin and Minnesota, both which have had EDR systems in 
place for many years, voters may confirm their eligibility either by presenting proof of residence 
(such as a driver’s license, utility bill, or paycheck) or by having another eligible voter 
corroborate their eligibility. 
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Empirical research confirms that EDR substantially increases participation. One study 
found that Maine, Minnesota, and Wisconsin (all of which adopted EDR in the mid-1970s) saw 
increases in their turnout after adopting EDR and sustained their high turnout rates in the years 
that followed, even as turnout in other states declined."' This accords with research in other 
states, which finds a consistently positive increase in turnout associated with EDR. One study 
found that average turnout with EDR is 59%, compared to 53% with a 30-day closing date for 
registration.^’ Overall, EDR is estimated to increase turnout somewhere by 5 - 10%.^" The 
increase does not appear to yield a partisan advantage for either Democrats or Republicans. 

EDR can, however, help bring in younger voters as well as new state residents.''^ 

Despite the increase in voter participation, EDR has its detractors. The most commonly 
made argument against EDR is that it will increase the likelihood of voter fraud, to the extent 
that ineligible people try to vote on Election Day. The available evidence does not support the 
conclusion that EDR results in an increase in voter fraud. A recent study found only ten cases of 


^"Those states are Idaho, Maine, Minnesota, New Hamp.shire, Wisconsin, Wyoming, 
Iowa, Montana, and North Carolina. 

^'See Mark J. Fenster, The Impact of Allowing Day of Registration Voting on Turnout in 
U.S. Elections from 1960 to 1992, 22 AM. POLITICS RESEARCH 74, 80, 84 (1994). 

^^See Craig L. Brians & Bernard Grofman, Election Day Registration’s Effect on U.S. 
Voter Turnout, 82 Soc. Sci. QUARTERLY 170, 176-77 (2001) (finding a 7% increase with EDR in 
the average state). 

^^Fenster, The Impact of Allowing Election Day Registration, at 74, 84 (national EDR 
would increase turnout 5%); Benjamin Highton, Easy Registration and Voter Turnout, 59 
Journal OF Politics. 565, 568 (1997) (finding turnout approximately 10% higher in states with 
EDR or no registration). 

’■’Brians & Grofman, Election Day Registration 's Effect on U.S. Turnout, at 177, 178. 

^^See R. Michael Alvarez & Jonathan Nagler, Election Day Voter Registration in Iowa 
(estimating that turnout of those 18-25 would increase by 10.7% with EDR); Stephen Knack & 
James White, Election-Day Registration and Turnout Inequality, 22 POLITICAL BEHAVIOR 29 
(2000)(noting increase among younger voters with EDR). 
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documented voter fraud in EDR states between 1999 and 2005.^* Of these, only one was a case 
of voter impersonation at the polls, and that case was unrelated to that state’s EDR law. The 
study included a survey of county prosecutors, who reported only a handful of documented cases 
of voter fraud. In sum, “the collective evidence suggests that there has been very little vote fraud 
in EDR states over the past several election cycles.”^^ The implementation of statewide voter 
registration databases, which under HAVA must now be coordinated with state motor vehicle, 
criminal, and death records,^* makes it even more difficult for an ineligible person to vote 
without detection. 

While the turnout benefits of EDR are widely recognized, another advantage has received 
virtually no attention: allowing EDR can almost entirely eliminate the need for provisional 
ballots. That is primarily due to the fact that voters whose registration forms are mishandled 
need not cast a provisional ballot in EDR states. Instead, they may simply register at the polls. 
Consider, for example, voters whose names do not appear on registration lists when they appear 
at the polling place for any of the following reasons: 

$ a third-party registration group soliciting voter registration inadvertently failed to return 
the form, 

$ a public agency that took the voter’s registration application, such as a state motor 

vehicle office, failed to transmit that registration to the appropriate county election office, 
or 


^'’Lorraine Minnite, Election Day Registration: A Study of Voter Fraud Allegations and 
Findings on Voter Roll Security (2007), httD://www.demos.org/pubs/edr fraud v2.pdf . 
at 4. 
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$ the county election office made a data-entry error, say in the voter’s home address, 

causing the voter’s not to appear on the registration list for his or her polling place. 

In each of these circumstances, the voter’s name would not appear on the registration list 
for the proper polling place when he or she shows up to vote on Election Day. In a state without 
EDR, that voter would be relegated to the provisional voting process. In an EDR state, by 
contrast, the voter would be permitted to register and vote on Election Day, provided that he or 
she satisfied state requirements for confirming eligibility. 

The data on provisional voting confirms that EDR states are much less reliant on 
provisional ballots than other states. In the 2004 election, for example, the EDR states of 
Maine, Wisconsin and Wyoming all had 0.05% or less of their registered voters cast provisional 
ballots.^’ Maine had only 483 provisional ballots cast statewide, while Wisconsin had only 374, 
and Wyoming just 95."’° In Minnesota, there were zero provisional ballots cast in the 2004 
presidential election,^' By contrast, almost 2% of Ohio’s regi.stered voters - a total of 157, 714 
people - cast provisional ballots in 2004.’^ Quite clearly, the much larger number of provisional 
ballots cast increases the likelihood of a close election turning into a disputed election. It is not 
difficult to imagine the nightmare scenario that would have emerged in Ohio in 2004, had the 
margin of victory been closer. The two candidates would have wound up arguing over whether 


-*42 U.S.C. § 15483(aX2)(A) & (a)(5)(B). 

^’Kimball W. Brace & Michael P. McDonald, Final Report of the 2004 Election Day 
Survey Submitted to the U.S, Election Assistance Commission 6-9, Tab. 6a (2005). 

' at 6-14. 

^'id. 

^^Id. at 6-9, Tab. 6a, and 6- 14. 
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provisional ballots should be counted in counties across the state, just as they argued over 
whether punch card ballots should be counted after Florida’s 2000 election. 

Greater participation in our democracy is thus only one of the benefits of EDR. 

Adopting EDR can virtually eliminate the need for provisional ballots and, with it, a potential 
source of contestation and litigation over close elections. It can also eliminate the numerous 
problems associated with provisional ballots that I have already mentioned. Put more simply, 
EDR promotes the value of finality as well as access, and does so without sacrificing electoral 
integrity, 

I thank you for granting me the opportunity to appear before you and look forward to 
your questions. 
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Ms. Lofgren. Professor Leighley. 

STATEMENT OF JAN E. LEIGHLEY 

Ms. Leighley. Madam Chairwoman Lofgren, Ranking Member 
McCarthy, and other members of the subcommittee, thank you very 
much for the opportunity to present to the committee an overview 
of what scholarly research has demonstrated regarding the effects 
of election day registration on voter turnout. 

Political scientists have long been interested in State-level poli- 
cies and their effects on whether individuals choose to cast ballots 
on election day, perhaps the ultimate act of engagement and equal- 
ity in a democratic political system. Of course, we know a relatively 
small proportion of individuals choose to exercise this democratic 
right in the United States compared to other countries, and seeking 
to understand whether policies might be adopted to increase voter 
turnout is indeed a critical endeavor, as we seem to have agreed 
so far today. Widespread participation in the democratic process is 
an important part of maintaining faith in government. 

Briefly, my testimony shows that we know quite a bit about the 
impact of election day registration. My own research has shown 
that its adoption in the 1970s by the three early adopter States — 
Maine, Minnesota, and Wisconsin — led to overall increases in turn- 
out of over 4 percentage points, increases in the turnout of young 
people between 8 and 12 percentage points, and increases in turn- 
out of lower-middle-class people of over 5 percentage points. And 
this research is consistent with all existing research which has 
shown that those States had substantial increases in turnout from 
the adoption of election day registration. 

Modern research on the impact of electoral reforms on voter 
turnout starts with the seminal work. Who Votes, by Professors 
Ray Wolfinger and Steve Rosenstone; and Wolfinger and 
Rosenstone showed that requiring people to register well in ad- 
vance of election day decreased voter turnout by about 6 percent- 
age points. A substantial body of research produced in 27 years 
since Who Votes has unambiguously supported its conclusion that 
lowering the costs of voting would increase turnout. The only ques- 
tions open to debate are what are the most effective ways of low- 
ering the cost of voting and which persons would be most affected 
by any reforms. 

The existing literature on the effects of election day registration 
points to four key conclusions: 

First, election day registration has a positive and significant ef- 
fect on voter turnout. Not a single study based on the experience 
of the Wave I States suggests that voter turnout would decrease or 
remain unchanged. Instead, this research suggests that voter turn- 
out would increase at a minimum from between 3 to 6 percentage 
points. 

Second, the magnitude of this effect is larger for the three States 
that adopted election day registration earlier than for those who 
adopted it later, Idaho, New Hampshire, Wyoming. 

We don’t have any firm evidence as to why election day registra- 
tion seems to have had less of an impact in these States. However, 
they did adopt election day registration as an alternative means of 
complying with the National Voter Registration Act — Motor 
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Voter — which allows those States to avoid complying with other 
substantive provisions of that law. So any analysis of impact of 
election day registration in these States is implicitly comparing the 
adoption of election day registration to the adoption of the provi- 
sions implemented of the National Voter Registration Act. 

Third, the two groups who are most affected by the availability 
of election day registration are young individuals and individuals 
who have moved recently. 

Michael Alvarez at Cal Tech has written several reports with 
other co-authors and published by Demos showing that election day 
registration would have increased turnout in other States that 
were considering it, New York and Iowa, and estimating that the 
turnout of younger individuals and of recent movers would likely 
increase by approximately 10 to 12 percentage points. These stud- 
ies show the effects of election day registration are somewhat larg- 
er for middle and lower income and education individuals than for 
high income and high education individuals. My current research 
confirms these estimates. 

Fourth, existing research suggests the two potential disadvan- 
tages of election day registration, the possibility of fraudulent reg- 
istration and voting and increased implementation costs, are mini- 
mal. 

As consistent as these research findings are, they are nonethe- 
less somewhat captive of the empirical reality that we have only 
six States — I guess we now have more — with evidence on that that 
have adopted election day registration, and these States adopted 
election day registration in two different periods. The common 
mode of analysis is to estimate the difference in turnout in election 
day registration States pre- and post-EDR adoption and to compare 
the difference with the difference observed in non-EDR States. 
Methodologically, this raises issues about what the relevant com- 
parison groups should be. 

Eor example, some non-EDR States might well adopt other poli- 
cies meant to increase registration or turnout, and such actions 
could minimize observed differences between the two sets of States. 
This is precisely what we believe occurred in comparing the Wave 
II State adopters with the non-EDR States and their compliance 
with NVRA. 

My current research with Jonathan Nagler provides some advan- 
tages in research design over these previous approaches. Our anal- 
ysis at this point strongly reinforces the four key points of previous 
research: an estimated positive impact of approximately 4 percent- 
age points in Wave I States, the greatest impact for youngest age 
group and greater impacts of election day registration for individ- 
uals in the middle and lower income and educational groups rather 
than in the highest groups. 

Ms. Lofgren. Thank you very much. Professor; and I just want 
to take this opportunity to say what a pleasure it is to hear Ray 
Wolfinger being quoted. He was my absolute favorite professor as 
an undergraduate at Stanford quite a few years ago. So thank you 
very much. 

[The statement of Ms. Leighley follows:] 
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TESTIMONY OF 

PROFESSOR JAN E. LEIGHLEY, UNIVERSITY OF ARIZONA 

U.S. HOUSE OF REPRESENTATIVES SUBCOMMITTEE ON ELECTIONS OF THE 
COMMITTEE ON HOUSE ADMINISTRATION OVERSIGHT HEARING ON 
“ELECTION DAY REGISTRATION AND PROVISIONAL VOTING” 
NOVEMBER 9, 2007 

Mr. Chairman, and distinguished members of the Subcommittee on Elections: 

Thank you very much for the opportunity to present to the committee an overview of 
what scholarly research has demonstrated regarding the effects of Election Day 
Registration on voter turnout. Political scientists have long been interested in the effects 
of state-level policies on whether individuals choose to cast ballots on election day, 
perhaps the ultimate act of engagement and equality in a democratic political system. Of 
course, we know that a relatively small proportion of individuals choose to exercise this 
democratic right in the United States compared to other countries, and seeking to 
understand whether policies might be adopted to increase voter turnout is indeed a critical 
endeavor. Widespread participation in the democractic process is an important part of 
maintaining faith in government. 

Briefly, my testimony will show that we know quite a bit about the impact of Election 
Day Registration. My own research has shown that its adoption in the 1970s by the 3 
'early adopter’ states — Maine, Mirmesota, and Wisconsin, led to: 

1 . Overall increases in turnout of over 4 percentage points. 

2. Increases in turnout of young people of between 8 and 12 percentage points. 

3. Increases in turnout of lower middle class people of over 5 percentage points. 
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And this research is consistent with all existing researeh has shown that those states 
had substantial inereases in turnout from adoption of Eleetion Day Registration. The 
eorrunents that follow highlight the strong empirical evidence that the adoption of 
Election Day Registration in the states has resulted in increased voter turnout and 
underscore my belief, based on this evidence, that Election Day Registration is perhaps 
one of the most effective voter registration and election administration policies that one 
might adopt in an effort to increase turnout. 

Introduction 

I received my Ph.D. from Washington University in St. Louis in 1988, and since have 
focused my research on the demographic determinants of voter turnout (i.e., who votes), 
whether the legal and political context facilitates or depresses turnout, and whether 
turnout matters for citizens and for public policies. I have published 14 articles in peer 
reviewed political science journals, 2 books, and have edited The American Journal of 
Political Science, a leading journal in the discipline. My book “Strength in Numbers” 
which focused on racial and ethnic political behavior, published by Princeton University 
Press in 2001, has been widely cited 

Most importantly, my current research, with Jonathan Nagler, Professor of 
Polities at New York University, focuses largely on how various registration and eleetion 
administration laws influence overall levels of voter turnout and whether sueh laws have 
differential effects on different types of people — most specifically, groups that tend to be 
under-represented in the electorate (e.g., younger individuals, low income individuals, 
less educated Individuals and racial and ethnic minorities) relative to the size of these 
groups as a proportion of the U.S. voting age population Drawing on data on voter 
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turnout in presidential elections since 1972, we have found that the electorate is 
increasingly unrepresentative with respect to age, increasingly representative with 
respect to African-American voter turnout, and that the heavy class bias (in favor of high 
income and highly-educated individuals) in the electorate persists despite the fact that 
various states have experimented with their voter registration and election administration 
laws, typically in an effort to enhance citizen access and participation. 

The bottom line here is that the adoption of Election Day Registration would 
indeed increase voter registration and voter turnout, and it would have the greatest effect 
on youth, lower-status individuals and racial and ethnic minorities, all of which are 
groups that tend to be underrepresented in the electorate. In short. Election Day 
Registration is an effective means to achieving a larger and more representative 
electorate. 

Overview of Existing Literature 

Modem research on the impact of electoral reforms on voter turnout starts with the 
seminal work Who Votes? by Professor Roy Wolfinger and Steven Rosenstone. Published 
in 1980 by Yale University Press, this book established the impact that various barriers to 
registration and voting had on turnout in the United States. Professor Wolfinger and 
Rosenstone showed that requiring people to register well in advance of election day 
decreased voter turnout by 6 percentage points. A substantial body of research produced 
in the 27 years since the publication of Who Votes? has unambiguously supported its 
conclusion that lowering the costs of voting would increase turnout. The only questions 
open to debate are what are the most effective ways to lower the costs of voting, and 
which persons would be most affected by any reforms. 
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The existing literature on the effeets of Election Day Registration points to four key 
conclusions: 

• First, there is substantial empirical evidence that Election Day Registration has a 
positive and significant effect on voter turnout. 

In research published in 1994 Professor Fenster compared turnout 
in the Wave 1 Election Day Registration States (Maine, Minnesota, 
and Wisconsin) in the 1960 to 1972 pre-adoption period to turnout in the post- 
EDR adoption period, 1976-1992. He found that Election Day Registration 
resulted in approximately a 5 percentage point increase in turnout. In research 
published in 1999, Professors Brians and Grofinan found that EDR has its largest 
impact on respondents with less than a college degree. 

In research published in 1997, Professor Ben Highton of the University of 
California looked at voting in 1980 and 1992, and compared EDR and non-EDR 
states. He found that the well documented relationship between education and 
voter turnout in the United States was even stronger in the non-EDR states than in 
the EDR states, suggesting that Election Day Registration is most beneficial for 
those with lower levels of education. 

All the studies I mention here were published in peer reviewed journals. 
Not a single study based on the experience of the Wave I states suggests that voter 
turnout would decrease or remain unchanged; instead, this research suggests that 
voter turnout would increase ai a minimum fi’om between three to six percentage 
points. 
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In states with certain demographic groups, it is possible that the turnout 
increase would approach eight to ten percentage points. Professors Michael 
Alvarez of Caltech and Stephen Ansolabehere of MIT, for example, suggest that 
the adoption of Election Day Registration in California would likely result in as 
many as 1 .2 million new voters, with those “new voters” coming 
disproportionately from young people and people who have moved recently. 

• Second, the magnitude of this effect is larger for the three states that adopted 
Election Day Registration earlier (Maine, Minnesota, Wisconsin) than for those 
states who adopted it later (Idaho, New Hampshire, Wyoming). 

We do not have any firm evidence as to why Election Day Registration 
seems to have had less of an impact — ^though still a positive one — in these states. 
However, these three states adopted Election Day Registration as an alternative 
means of complying with the National Voter Registration (“Motor Voter”) Act 
(NVRA) that allows those states to avoid complying with other “substantive” 
provisions (such as allowing voter registration when applying for a drivers 
license) of the law. Thus any analysis of the impact of Election Day Registration 
in these states is implicitly comparing the adoption of Election Day Registration 
to the adoption of the provisions of the National Voter Registration Act. Note, 
too, that there may also be differences in the implementation of Election Day 
registration in these states, and this is surely a question for future research. 

• Third, the two groups who are most affected by the availability of Election Day 
Registration are young individuals and individuals who have moved recently. 
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Professor Alvarez has written several reports with other co-authors and 
published by Demos showing that Election Day Registration would have 
increased turnout in other states such as New York and Iowa, and estimating that 
turnout of younger individuals and of “recent movers” would likely increase by 
approximately 10 to 12 percentage points. These studies, along with others, also 
show that the effects of Election Day Registration are somewhat larger for middle 
and lower income and education individuals than for high income and high 
education individuals. My current research confirms these estimates. In addition, 
the work of Professor Alvarez and others suggests that the adoption of Election 
Day Registration could possibly increase the turnout of Latinos and African- 
Americans from around 5 to 10 percentage points. 

• Fourth, existing research suggests that two potential disadvantages of Election 
Day Registration — the potential for fraudulent registration and increased 
implementation costs — are minimal. 

Although any change in election registration and administration laws is 
likely to have costs associated with implementation, previous research focusing 
on election administration officials and public reports of (potential) fraud or 
inefficiencies associated with Election Day Registration in the six states that 
currently offer Election Day Registration finds little evidence of widespread 
dissatisfaction on the part of election officials, political candidates or citizens. In 
short, these six states seem to have found effective ways to implement Election 
Day Registration. 
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Another perspective on this point is that Election Day Registration may 
even offer the potential to improve the quality of existing registration lists (and 
hence improve efforts to educate citizens), and the potential for fraud may be less 
for this policy innovation than it might for some others (existing or proposed) in 
that it would return more of the registration process to the supervision of election 
officials at the polling place rather than having registration avmlable or conducted 
by various citizen groups on an “ad hoc” basis. 

Current Research by Leighley and Nagler 

As consistent as these research findings are, they are nonetheless somewhat captive of 
the empirical reality that we have only six states that have adopted Election Day 
Registration, and these states adopted Election Day Registration in two different 
periods. The common mode of analysis is to estimate the difference in turnout in 
Election Day Registration States pre- and post-EDR adoption, and to compare this 
difference with the difference observed in non-EDR states. Methodologically, this 
raises issues about what the relevant comparison groups should be. On the latter 
point, for example, some “Non-EDR” states might well adopt other policies meant to 
increase registration or turnout, and such actions could minimize the observed 
differences between the two sets of states. This is precisely what occurred with the 
Wave II states and non-EDR states that simultaneously adopted provisions of the 
Nation 2 il Voter Registration Act. 

My current research with Professor Jonathan Nagler focuses on changes in the 
determinants of voter turnout since 1972, including voter registration and election 
administration laws in the states, and provides some advantages in research design 
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over these previous approaches. Specifically, for a wide range of voter registration 
and election administration laws, we will be able to estimate the effects of such policy 
adoptions since 1972 on individuals’ probability of voting. And we can examine 
more rigorously than previous scholars whether these policy adoptions increase the 
probability of some types of individuals voting compared to others. 

Our analysis at this point strongly reinforces the key points of previous research; 
an estimated positive impact of approximately 4 percentage points in “Wave 1 ” 
states, the greatest impact for the youngest age group and greater impacts of Election 
Day Registration for individuals who in the middle and lower income and educational 
groups rather than in the highest groups. 

Conclusion 

To summarize, any scholarly recommendations regarding Election Day Registration 
and its effects on voter turnout must build on the substantial evidence we have that 
EDR is an effective policy for increasing voter turnout. Our best estimates are that 
the adoption of Election Day Registration would increase voter turnout by 3 to 6 
percentage points. Perhaps just as importantly. Election Day Registration would 
likely have a greater effect on those individuals in the middle of the education and 
income groups rather than for those “on top,” as well as on young individuals and 
those who have moved recently. These are especially important observations as they 
suggest that Election Day Registration might be the mechanism by which lower- 
status individuals might become more engaged in the political system. Thus, our 
democracy would benefit fi'om the advantages of an election system oriented toward 
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maximizing citizen participation, but do so without threatening the integrity and 
legitimacy of the electoral process. 

The relative advantages of Election Day Registration are also important to note. 

In my recent work with Bob Stein, Rice University, we find that “early voting” may 
lead to a one to two percentage increase in voter turnout, depending on the particulars 
of the election. The individuals who seem to be more likely to vote as a result of the 
availability of early voting, however, are those who have a high probability of voting 
regardless: strong partisans, highly educated and highly interested citizens. This has 
led us to conclude that early voting allows individuals who would otherwise vote the 
convenience of doing it over a longer period of time, rather than mobilizing a 
significantly large group of previous non- voters. Similarly, absentee voting has made 
it more convenient for individuals with an already high probability of voting to vote, 
but has not necessarily increased the turnout of non- voters and therefore has not 
enhanced the representativeness of those who choose to cast ballots. 

And so I believe that we must be careful in what we claim when such reforms are 
offered in an effort to reduce the costs of registration and voting, and therefore make 
it easier for citizens to voice their preferences in politics. Yet 1 also believe that 
Election Day Registration is a proposed reform that can deliver on the promises of its 
advocates: its adoption for federal elections will most certainly lead to higher turnout 
and to a more representative electorate. 
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Ms. Lofgren. Ms. Kiffmeyer. 

STATEMENT OF MARY KIFFMEYER 

Ms. Kiffmeyer. Madam Chair Lofgren, Representative McCar- 
thy, members, I am here today to testify in favor of integrity in the 
elections system. 

It is so often that we take a little piece of an election and we 
focus so much on that that we lose sight that it is a system. It is 
an entire system. It begins with registration, and it concludes at 
the finality of actually having those votes recorded and included. 
So my approach here is, let’s stop just focusing on just that one 
piece. Let’s think of it as a whole. Because the ballots in the box 
are integrally tied to who gets the ballot. 

Does same-day registration increase turnout? In taking a look at 
some of these statistics, in the years before same-day voter reg- 
istration in Minnesota, it went below 60 percent one time. In the 
years after same-day voter registration, it went below 60 percent 
six times. So I think it is important to realize not only in the aver- 
age but in the individual years it is certainly seen. 

And I think part of that is attributed to Minnesota’s culture. We 
are Germanic, Norweigian. We just are involved. If there is an or- 
ganization for anybody, we have got it in Minnesota. So a lot of this 
I believe has a lot to do with just simply that kind of culture. 

Our high school students, almost 100 percent of them are reg- 
istered to vote before they leave high school. It is a very active part 
of that. So for those young people it is really an issue. The college 
students who are coming here from other States are often using 
same-day voter registration to vote in elections in Minnesota on 
election day though they are from another State. 

My approach was to encourage everyone; and certainly the re- 
sults and that message of hope and focus on integrity, I believe, did 
contribute to the upward trend in Minnesota’s election turnout dur- 
ing the last years. I took those principles — access, accuracy, integ- 
rity, and privacy — ^before I thought of running for Secretary of 
State, because I felt those embodied all of the election system. 

In Minnesota, when it came to paper ballots, which I took office 
before the 2000 election and served during the time including the 
tragic death of Senator Wellstone, we did an election in 11 days, 
and as well we did many other things, but we focused on those bal- 
lots. I stood for paper ballots when the technology trend was just 
out of this world; and I said, no, it can’t withstand that scrutiny. 
We deserve better. 

In Minnesota, we implemented Precinct Optical Scan paper bal- 
lots during my watch, the methodical recounts of ballots, aggres- 
sive training at all levels of election workers. Having been one my- 
self for 12 years in the polling place, I knew how much training 
could really implement these changes we needed. The auditing 
statewide of results and certification of the code was implemented 
during my time as Secretary of State. 

Now, on the other issue as well, incidents, some that you might 
say, is there no stealing of votes, all these kind of things you hear? 
Well, any of you who don’t believe that there is stealing of votes, 
next time you leave, don’t lock your house and don’t lock your car 
door if you have that kind of absolute trust. It is important to real- 
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ize that, of course, I think what we want is a balanced system that 
recognizes those situations not only in the final end, counting bal- 
lots, but in the beginning, which is registration. 

I think that recently, as a matter of fact this week, in the Uni- 
versity of Minnesota daily newspaper a commentary was written by 
the students in support of photo ID. These young folks stated, in 
synch with the minds of Jimmy Carter, James Baker, and Andrew 
Young, former mayor of Atlanta, Georgia: A photo ID would not be 
a poll tax but a voting enabler. This comes from the mouth of the 
University of Minnesota college student newspaper themselves. I 
think that should carry a lot of weight from these young people. 

I know that also there are a lot of folks who will maybe tout and 
gloss over some of the challenges. I have experienced that. Of 
major import, when time is short and urgency is great and you are 
doing elections in the polling place on election day, you will have 
lines. It is hard to guess the number of poll workers you need be- 
cause you don’t know exactly how many are coming. 

A personal instance for me in Minnesota was hearing on the 
news a polling place that had run out of ballots and people were 
there. I walked to the polling place. About 200 people, they had run 
out of ballots. I sent my staff person with a $20 bill from my own 
pocket, and I said, “Go get pens, because when the ballot gets here 
they are also out of pens.” So we were able to pull that together. 
But I felt so bad that there were people because of this situation 
who didn’t get to vote simply because we had election day registra- 
tion and the polling place was flooded. 

Those are issues that are important. If we are going to have a 
let-everyone-vote measure, then let’s make sure that everyone-is-el- 
igible measure balances those two situations as well. 

In regards to some of the cases in Minnesota, we have the Coates 
city had 93 people falsely registering to vote. Fortunately, it was 
before election day, it was caught, and it was prevented. 

We had another deputy county administrator who told a polling 
place person, yes, a green card is okay to register to vote. 

We had a car trunk that was collected with over 300 voter reg- 
istrations just stuffed in a trunk; and, again, that was caught by 
a routine traffic stop at the airport. 

Thirty-four non-U. S. citizens registered to vote in Minnesota, 
documented after HAVA, because we are required to verify things. 
Twelve of those also did vote. Those were turned in to the Depart- 
ment of Justice. 

Those are some of just the larger ones, and indeed two of those 
that were actually prosecuted. It is difficult to prosecute after an 
election. 

Thank you very much for the opportunity to be here. 

Ms. Lofgren. Thank you for your testimony. 

[The statement of Ms. Kiffmeyer follows:] 
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TESTIMONY OF MARY KIFFMEYER, 

FORMER SECRETARY OF STATE OF MINNESOTA 

COMMITTEE ON HOUSE ADMINISTRATION, 

HEARING ON ELECTION DAY VOTER REGISTRATION AND 
STATEWIDE PROVISIONAL VOTING 
NOVEMBER 9, 2007 

Mr. Chairman and members of the Committee on House Administration. Thank 
you for the opportunity to testify today regarding the integrity of elections. I am 
here to testify in favor of integrity in the entire election system. 

The question is asked, “Does same day registration increase turnout?” The 
record shows that Minnesota consistently had higher turnout rates before same 
day registration. In the 24 years prior to same day, the average turnout was 77 
%. After same day, it is an average of 71%. 

As Minnesota Secretary of State for 8 years, I worked very hard to return 
Minnesota’s voter turnout to those higher numbers and in all years of my 
service, Minnesota did have the highest voter turnout in the country for 2000, 
2002, 2004 and 2006. But I believe that with added integrity to our same-day 
registration process, Minnesota’s numbers will go higher. 

My approach was to encourage everyone to participate and focus on a positive 
message of optimism for our country and a message of integrity. The principles 
of accuracy, access, integrity and privacy of the vote guided every action I took. 
I believe that my message of hope and focus on integrity contributed, as much 
as an election official’s words can, to the upward trend in Minnesota election 
turnout.” 

Those principles resulted in taking positions as Secretary of State even when 
the tide was strong against it. I stood strong for paper ballots while protecting 
the access of voters with disabilities and testified to Congress to the importance 
of that level of integrity in the election system. Minnesota is recognized as a 
leading state on that subject having chosen Precinct Optical Scan equipment as 
our first choice and has used our HAVA money well to accomplish what 
Congress intended. In Minnesota, with this equipment, the methodical recounts 
of ballots, aggressive training of all levels of election workers, the auditing 
statewide of results and certification of the code has given my state great 
confidence in that part of the election system. 

I have read and heard a great deal since the 2000 election about the need for 
counting the ballots accurately and to give voters confidence in the outcome. 

We have accomplished that in Minnesota. 
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But an election is a system from registration to final counts of the ballots. The 
whole election system is only as strong as the components and integrity and 
confidence can’t just rest on the final stage of counting the ballots. 

In this bill, focus is on the start of the election system in- voter registration. I 
believe that the same level of scrutiny as to the counting of the ballots needs to 
be present when deciding who gets a ballot. The right to vote is given to US 
Citizens by our constitution and the election system owes It to the American 
people to give assurance that the registration part of the process is accurate 
and completed with integrity. If it isn’t, the rest of the process becomes 
suspect. 

Anyone who thinks that there is no stealing of votes should go home and next 
time don’t lock their doors or cars when leaving. The focus in the registration 
and election system overall should be one of prevention and gaining public 
confidence. After an election, it is very difficult to correct issues in registration. 
Prevention and assurance of integrity is a good, sound policy to use for 
elections as well as for your homes and cars. Don’t we all check the door before 
walking away ... Just to be sure? 

In Minnesota, I have heardon election day, while visiting a university polling 
place, college students askasked me, when visiting the polling places on 
Election Day, why we don’t we have photo ID.? They mention how easy it would 
be to bust this system. Matter of fact, in this week’s issue of the University of 
Minnesota Daily Newspaper, a commentary is written supporting Photo ID. 

These students are in sync with the minds of Jimmy Carter, James Baker and 
Andrew Young. These young folks state, “..a photo ID would not be a poll tax, 
but a voting enabler.” 

Photo ID also needs to be partnered with immediate verification as HAVA 
requires. In this day of Illegals potentially gaining access to the driver license 
system, the verification of citizenship and accuracy of the connection of the ID 
card to the person voting is only common sense. 

While some tout only the benefits and gloss over the challenges, I will convey 
some issues you have to deal with in same day registration. Unless you are a 
very small precinct, you are very likely to have long lines. Long lines with waits 
of 2-3 hours occur. Local jurisdictions find it hard to staff appropriately when 
they don’t how many are coming to vote. So they need to have extra staff. 
Confusion over ID requirements (which are very hard to sort out in the polling 
place with lines of voters) creates Election Day issues sometimes of major 
import when time is short and the urgency is great. Not knowing how many are 
coming results in needing to have extra ballots printed or sometimes running out 
of ballots (since you don’t know for sure how many are coming.) I was called to 
a downtown Minneapolis precinct where they had run out of ballots and pens. I 
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gave my staff person money and instructed him to go find pens if he has to knock 
on the neighbor’s doors one by one to get them. The ballots came, we had the 
pens, but it was not a pretty sight. Yes, many of those situations were rectified, 
butthey just should not happen. However, with same-day, it is nearly 
impossible to prevent. And in this type of situation, cheating is easier to slip 
through. Once the election is over, the messiness of dealing with those issues is 
well recognized. That is why it is imperative to structure policy and 
methodology in the preventive mode. 

Even with tremendous amounts of voter education in Minnesota, the urgency on 
Election Day about registration while in the polling place with lines of voters 
waiting has caused some to leave and not vote. Young parents with daycare 
cannotjust wait this out. This is especially true on college and urban polling 
places. 

In Minnesota, a case was successfully prosecuted for several students who 
double-voted and another case where someone triple voted. Same day 
registration can facilitate that happening. Remember that these are those who 
are caught and it is only after their votes have been counted. Verification is 
required for all other citizens who pre-register to vote and I believe it is unfair to 
allow those on Election Day to bypass those safeguards. 

If provisional voting is implemented with verification of ID at time of registration, 
provisional voting can become the safeguard to making voting easy, but 
cheating hard. 

We not only do not have Provisional voting in Minnesota, we have a policy of 
“vouching”. This is where on Election Day, any person can come in without any 
form of ID, and on the written word of another person who is already registered 
but not vouched for, get a ballot that is immediateiy cast. This ballot once cast, 
even if later determined it is dishonest, cannot be removed. 

There is no surer way to undermine the motivation of an honest voter than the 
fear that an honest ballot will be cancelled out by an illegal one. 

“Does same day registration increase turnout?” Minnesota consistently had 
higher turnout rates before same day registration. The pattern of higher turnout 
in presidential years and lower in gubernatorial continues, but even though 
Minnesota leads the nation in turnout, the comparison of those years before and 
after Election Day registration still shows a decline in the ratio of turnout in 
Minnesota compared to that in the rest of the nation. Election Day registration 
has reduced, not increased Minnesota’s advantage. 

I believe our federal system of government, where states make their own 
decisions about how elections are run works better than having politicians in 
Washington impose their views. I oppose federal preemption of state election 
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procedures. Under our Constitution, we do not have federal elections, we have 
state-run elections for federal office. We do not have, and should not have 
“federal elections” run from Washington by the federal government in every 
local precinct in America. 

But if you in Congress are going to go with imposing same-day registration on 
every state, whether they like it or not, take some steps to try to protect the 
integrity of the process as well. If you impose a rigorous let-everyone-vote 
measure, then at the very least you should couple it with rigorous make-sure- 
everyone-is-eligible measures like, prohibiting states from issuing drivers 
licenses to illegal aliens and requiring a state-issued photo ID like a drivers 
license and verification in the polling place before the ballot is cast, with 
provisional balloting as a safeguard. 

Don’t we owe the American people that kind of election? 

I believe and functioned as Secretary of State that turnout in elections is tied to 
integrity in the election system and integrity in politicians. Where people see a 
lack, they don’t vote. Cynicism is the greatest deterrent to voting. Please do not 
feed that cynicism by designing an election policy or implementation that is 
fatally flawed and will feed that cynicism and thereby reduce involvement and 
participation in the most basic function of citizenship, voting. 

Thank you again for the opportunity to testify today. 
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Ms. Lofgren. Finally, we go to Mr. Rapoport. 

STATEMENT OF MILES RAPOPORT 

Mr. Rapoport. Thank you very much, Chairman Lofgren. 

I am Miles Rapoport, and I currently serve as the President of 
Demos: A Network for Ideas and Action. Demos is a nonpartisan 
public policy center in New York, which has been dedicated since 
its founding in 2000 to the expansion of democratic participation. 
We have felt all along that Election Day Registration is one of the 
mechanisms we could use, one of the policies that we could adopt 
that would significantly enhance voter participation. 

I want to make mention of the fact that I have longer written 
testimony that I will summarize; and also that there are three re- 
ports, including Professor Lorraine Minnite’s report. 

Ms. Lofgren. Without objection, those will be entered into the 
record. 

Mr. Rapoport. Thank you. 

[The information follows:] 
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Voters W in with 

Election Day Registration 


Average for Non'-EOR States 'W 


What is Election Day Registration? 


Election Day Registration (EDR), sometimes called '‘same 
day registration” (SDR), allows eligible voters to register and 
cast a ballot on Election Day. Nine states currently have 
EDR or SDR laws. Maine, Minnesota and Wisconsin 
adopted EDR in the 1970s. Idaho, New Hampshire and 
Wyoming enacted Election Day Registration two decades 
later. Montana implemented EDR in 2006, in 2007, Iowa 
and North Carolina both enacted same day registration. 
Iowa now allows registration and voting on Election Day. 
North Carolina permits registration and voting on the same 
day during the state’s libera! early voting period. 


Voter Turnout in the 2006 Midterm Election 


By counteracting arbitrary voter registration deadlines, 
EDR greatly enhances the opportunity for Americans to 
participate in the electoral process and cast a ballot that 
will be properly counted. States with EDR have consistently 
boasted turnout rates 10 to 12 percentage points higher 
than .states that do not offer Election Day Registration. The 
2006 midterm election was no different. 
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State bt State Summary 2006 


Waho 

kl-ilu rrcotdod 54,531 individuaJs 
reujstt’ung to \ote on Election Day in 
Wncnihet 2006, representing 12 percent 
oi the total ballots cast in the election.^ 


Of those, 3,947 registered on election 
day itself. These ballots figured in the 8 
percent increase in voter turnout among 
eligibk voters over the 2002 midterm 
election.^ 


New Hampshire 

25,796 New Hampshire residents 
registered and voted on Election Day in 
2006. Of the 417,436 ballots cast in the 
state, 6.2 percent were from individuals 
Turnout among eligible voters topped 53 registering on Election Day, 

percent in Maine in 2006 — significantly .. ^ 

u u .1- .w X r North Caroltna 

higher than the 41.6 percent average for 

non-EDR .states.^ North Carolina adopted Same Day 

Registration in 2007. 

Minnesota 

Over 292,000 people registered using Wisconsin 

EDR in Minnesota in the 2006 election. Wi.scon.sin reported 392,391 

'Eheir ballots accounted for more than registrations on Election Day in 2006. 

13 percent of the votes cast in the 2006 accounts for 1 8 percent of th 

general election.'* turnout for the state.** 

Montana Wyoming 

9,200 Montana citizens registered and 13,393 Wyoming residents registered 

voted using the new Tate registration” “"‘t Election Day in November 

optiim from October 7, 2006, to 2006. 'ITicir votes comprised over 5,5 

November 7 2006 {Election Day).» P'fcent of the ballots cast in Wyoming.' 


Iowa 

Iowa enacted Election Day Registration 
in 2007. 
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National Summary 


EDR States in tKe 2006 Midterm Election 

The midterm election of 2006 featured some of the most highly contested races of 
the decade. The votes of Election Day registrants became more important as the 
number of closely contested races rose in the final hours of the election. Preliminary 
data indicates that EDR greatly facilitated voter participation in these elections. 

EDR Enfranchised Over Three-Quarters of a Million Voters on 
November 7, 2006 

More than 787,000 votes were cast by individuals who registered on Election Day 
in the six EDR states for which data is available, representing 5.5 to 18 percent of 
citizens in those states who participated in the 2006 general election. Without 
Election Day Registration, hundreds of thousands of Americans might have been 
excluded from exercising the most fundament right of democracy. 

2006 EDR Overview 

» More than 787,000 individuals used EDR to register and vote in the 
2006 general election. This bloc of voters is larger than the populations 
of Washington DC, Des Moines, Iowa, Tacoma. Washington, Jackson, 
Mississippi, or Ft. Meyers, Florida. In fact, this number is larger than 
the entire populations of Wyoming or Vermont. 

» Voter turnout in the seven states that offered Election Day Registra- 
tion in the 2006 election was, on average, nearly 10 percentage points 
higher than states without EDR." 

» Five EDR states made the list of top 10 voter turnout states in 2006 
(Minnesota, Montana, Maine, Wisconsin and Wyoming). 


Turnout Rates in EDR vs. Non-EDR States from 1980 to 2006 

Presidential Election Years Midterm Election Years 



P) ■■■•■ ■ Non-EOR Stale Average (VAP) * EDR Slate Average (VAP) m Non-EDR Slate Average IVAPJ 

Source; L!niu>cl States Llcction Project. http;//eJections.gmu.edu/voter_lurnout.htm, using X'oting Age Popul.ition 
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EDR Benefits Voters and State Election 
Administrators 


EDR states consistently boast higher turnout than non-EDR states. 

States with Election Day Registration have boasted higher voter turnout than those 
without EDR for over 2!5 years, in both presidential and midterm elections. In the 
2004 presidential race, EDR states had an average turnout 12 percentage points 
higher than the average turnout for non-EDR states. While that full increase cannot 
likely be attributed to EDR, research shows that at least 3 to 6 percentage points of 
the increase is directly related to EDR. 

EDR counteracts arbitrary voter registration deadlines. 

Voter registration deadlines vary widely across the nation. The experience of EDR 
states show that these cut-off dates bear little relevance to a state's ability to run 
smooth elections. Nevertheless, 25 states close off voter registration 25 or more days 
before the election — well before many would-be voters have been fully apprised of 
candidates and campaign issues. 

Voter registration deadlines close before the media and the public 
fully focus on elections. For example, the University of Wisconsin’s NewsLab 
found that over 40 percent of election news stories were aired in the final week 
before the 2006 election in seven Midwest media markets.'^ A 2000 election poll 
found that the percentage of people giving “quite a lot" of thought to the election 
rose significantly as Election Day approached, from .59 percent in September to 75 
percent in the first week of November.*'^ 

Competition can also increase in the final weeks of an election. The Cook Political 
Report classified 2.5 U.S. House seats across 16 states as highly competitive in early 
October 2006. By November 6, after all registration deadlines had passed, the 
number of Hou.se seats considered to be highly competitive increased to 39 acro.ss 23 
states. An unregistered voter moved to action in this final week would have been 
ineligible to cast a countable ballot in 42 states. 

EDR allows eligible voters who may have been mistakenly purged 
from the voting rolls to cast a meaningful ballot. The Help America Vote 
Act of 2002 requires stales to ofter provisional ballots at the polls to voters whose 
names do not appear on the voter rolls. These provisional ballots are only counted if 
election officials subsequently determine that the individuals were eligible to vote.‘^ 


“In Minnesota, we not only believe citizenship is an American right, it is also an American 
responsibility. We go out of our way to make sure every single Minnesotan exercises his or her 
duty and is allowed to vote. For the past .34 years. Election Day Registration has guaranteed 
them that right — fairly and freely. It’s a right that all Americans should share," 

U.S. Rep. Keith Ellison (D-MN) 
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More than one in three of the almost 2 million provisional ballots cast in 2004 were 
ultimately discounted.'*’ Demos’ analysis of preliminary provisional balloting data 
for the 2006 midterm election shows continuing problems.*' Much like patients sent 
home with a placebo, many provisional voters mistakenly believed that they were 
given a genuine opportunity to vote. EDR allows voters who have been purged or 
mistakenly left off the rolls to re-register and cast a ballot that will be counted. 

EDR assistvS young voters. Young Americans move frequently — for school, for 
jobs, for family — making it harder for them to keep their voter registrations current. 
Although voter turnout increased among youth in 2004, It still lagged behind the 
overall turnout rate. EDR is a powerful tool that can be used to ensure that young 
people are able to regi.ster and vote. 

Research indicates that allowing young people to register to vote on Election Day 
could increase youth turnout in presidential elections by as much as 14 percentage 
points.'*^ Montanans between the ages of 18 and 25 comprised more than a third of 
the approximately 9,200 individuals who registered to vote under Montana’s new 
"late registration” statute. The state allowed registration and voting after the close of 
the early registration period, up to and including Election Day (October 7, 2006, and 
November 7. 2006).'’* 

EDR enfranchises geographically mobile and lower-income citizens. 
Census data shows that almost 40 million Americans moved between 2004 and 
2005. Over one-third of those moving during this period had incomes of less than 
$25,000.^° With early voter registration deadlines, many Americans who have 
recently moved are unable to fulfill their duty as citizens to vote in elections. With 
EDR, they can re-register on Election Day and cast a ballot. 


"Nevada has consistently been near the bottom in terms of the number of registered voters 
and those who actually ca.st their ballots. There are several factors that contribute to this poor 
showing, but certainly the fact that in Nevada people must register to vote atleast 30 days 
before an election serves as a stumbling block for increasing participation." 

US. Rep. and former Nevada Secretary of State 
Dean Heller (R-NV), supporting state EDR bill 


EDR is cost-effective and easier for elections officials to administer 
than provisional ballots. An authoritative study indicates that elections are no 
more expensive to administer in EDR states than elsewhere.^' Most respondents to 
a 2007 telephone survey of local election officlal.s in the EDR .states of Idaho, Maine. 
Minnesota, New Hampshire, Wiscon.sin and Wyoming described the incremental 
cost of EDR as minjmal.*^ 

Non-EDR stales are also far more likely to distribute large numbers of provisional 
ballots. According to Wisconsin’s elections director, his state’s ability to avoid 
provisional balloting “alone makes EDR worthwhile,”-^ After an election, officials 
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must spend extra time and cflort to comb voter registration records and determine 
whether a provisional voter had actually registered and whether her ballot should be 
counted. This process can take days or weeks. 

EDR spares election officials from these efforts, 
and ensures that voters can cast ballots that will 
be counted. 


EDR does not encourage voter fraud. 

A bi-partisan team of consultants to the Election 
Assistance Commission reported widespread 
agreement that very little evidence existed of 
voter impersonation at the polls.^"* A recent 
analysis of 2002-2005 data from EDR states also 
found very little evidence of voter fraud.^’ And 
the great majority of local elections officials 
participating in a 2007 survey in Election 
Day Registration states rated current fraud- 

prevention measures sufficient to protect the integrity of elections."' 

EDR: A Policy that Benefits Millions 


"As an election official, 1 seek to facilitate the 
highest possible vote turnout through a secure 
process. Election Day Registration is a big part 
of our success in achieving those goals. EDR 
ensures that all eligible voters can cast their 
ballots, without jumping through unnecessary 
hoops. And EDR keeps voter turnout in our 
state very high. It’s good for democracy and 
good for Wyoming.” 

Max Maxficid 
Wyoming Secretary of State 


Election Day Registration has assisted millions of voters in casting valid ballots and 
participating in the democratic process. The 2006 midterm election was another 
illustration of EDR’s potential. 

Momentum around EDR/SDR continues to grow. Three states have enacted same or 
election day registration since 2005; Iowa, Montana and North Carolina. Seventeen 
other states also saw EDR activity in 2006*2007: California, Colorado, Connecticut, 
Hawaii, Illinois. Maryland, Massachusetts. Michigan. Nebraska, Nevada, New Jersey, 
New Mexico, New York, Oregon, Utah, Vermont and Washington, 

By passing EDR, states can reduce unnecessary barriers to participation and 
empower their residents. 
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£afiy (.'sstisss- registration begin 
Jill wther 

Ougmalh ptibl'sht'din 
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InALI’IGH Ncnih (Airohrw'f. new artd relaxed 
\tnsng fitiidebnes kicKyd ut tt>day, allowing voters 
to ivgs'^ter and Cvl•^t halkHs at the same time. 

St vile rioditms oJhciaU evpvict overall turnout to 
|i\mp by S. \ ptrtent. and mofe than 10 percent 
for the youngest wters now that re.strictions have 


'That le%el ol setunty is impu.s'hK'on I'letUoi' 
Day itself, when voting is much heavun. 

"This is a great balam ef said Slate Fk-ettons 
Director Gary Barticf. it u-. 
voter a chance.” 

The new rules la.Ht until thtre da\& hetoie tht 
election. On Election iXn. v.u: u*/' ■ 
Enilv x'oting in local elections started at 8:30 have registered in advance. 

avin.. allowing North C ai'v>hna voters h? register _ . ,x . . , , .r- 

i ^ , <• .u .1 , * Polls were open in Ra eish and Carv on 

and vote util single trip lor the first time. ^ \ , 

Ihursday. By 10;45 a.nt., ss 

In the Triangle, early voting periods begali in Raleigh. 

today in Wake and Durham counties. For other . , .. c ^ 

rvyc - , , this IS a maior .step, said BilJ Page, the sever 

roountiesi banv vTating Will beam in October. ' , , f ^ c 

\ ^ person to vole m W ake and a W ake County 

: ^psf who choose to register and vote during the Democratic Parly otfidal, "It could eventually 

yearly period use an absentee ballot. Those ballots put us beyond (an extra 3.4 pen enik but i’m r 

canbedisquatified if a voter's identity, checked sure about this time. The word is not out yet” 

through drivers’ licenses and Social Securitv ,n - . j -.i. n , 1 . * 

' (Hej/rmtea mtfi Permission of liie News & Omeri'S:r 

numl,«v proves to be feke. 




143 


Endnotes 


1 , North Dakota, which has no statewide voter registration requirement, was included among EDR 
states for purposes of turnout comparison. Iowa and North Carolina had not yet adopted same day 
registration in 2006. 

2 , Idaho Secretary of State, “General Election Results," November 7, 2006, http://www,idsos.state. 
id.as/elect/RF.SUl.TS/2006/general/cnty_votestat.htm. 
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Is EDR a burden to administer? 

Does it make elections more expensive? 
Does it cause confusion at the polls? 
Does it encourage fraud? 


Background 


Maine, Minnesota and Wisconsin adopted the practice of Election Day 
Registration {known as EDR) in the early i97()s. After a two-decade 
lull in reform activity, Wyoming, New Hampshire and Idaho passed 
EDR laws in tlie early '90s. 

We are now seeing a third wave of interest in EDR. Montana approved 
an EDR law in lune 2006. Iowa followed in April 2007. In July 2007, 
North Carolina enacted a “same day registration” law which allows reg- 
istration and voting at the state's early voting sites {open from 19 to 
three days before an election), though not on Election Day. During the 
2007 legislative session 23 states c:onsidered EDR or same day registra- 
tion measures. 


Demos’ Survey of Election Officials in 
EDR States 


Election Day Registration draws more people into the political pro- 
cess. In the 2006 midterm elections, EDR states achieved, on average, a 
10 percent edge in voter turnout over other .states, In most states, EDR 
is likely to increase turnout by about 5 percentage points, research- 
ers project. EDR can be particularly effective at raising turnout among 
young adults, newly naturalized citizens, people of color, and those 
with lower incomes and levels of educational achievement. But while 
the benefits are clear and well-documented, opponent.s claim that they 
come at a steep price— -in administrative complexity, implementation 
cost, and the potential for error or fraud. 






148 


To assess the validity of these assertions, Demos conducted a telephone survey of lo- 
cal election officials in the £DR states of Idaho, Maine, Minnesota, New Hampshire. 
Wisconsin and Wyoming. The interviews took place from February through April 
2007. (Montana, which first implemented EDR in 2006, was excluded because of its 
limited experience.) The jurisdictions ranged widely in median household income 
(from S25,000 to S66,000) and population (from under 600 to over 500,000 residents). 
We were careful to include areas with substantial college populations, in order to re- 
flect concerns about an unusually mobile subset of voters. 

Most of the officials surveyed were town, city or county clerks for whom election 
administration was often just one of multiple responsibilities. In a few comparatively 
large jurisdictions, the respondents were full-time election administrators. In all, 49 
officials took part. They were asked a variety of questions concerning the administra- 
tion of EDR, its cost, and the integrity of election results. Here is a summary of what 
they said. 

Does EDR Create Unreasonable Burdens for 
Election Administrators? 


In non-EDR states, election officials often express opposition to EDR, arguing that it 
will make their jobs much more difficult. Based on the survey results, those fears are 
rarely borne out by experience. About one-third of the respondents characterized the 
workload impact as modest or marginal. The other two-thirds agreed that the impact 
was significant, but with very few exceptions they spoke about it in a matter-of-fact 
rather than a complaining way. 

"Naturally, it’s more difficult,” said the clerk of a small city in Maine. 

"It's not bad— it’s just the way it is,” said the clerk of a comparable-sized community 
in Minnesota. 

A number of officials brought up compensating benefits. While EDR creates more 
work on Election Day itself, about half the survey respondents suggested that it had 
reduced or eliminated the familiar pattern (in non-EDR states) of a pre-deadline surge 
of registrations. Twenty-four of the 49 respondents said they had not been experienc- 
ing such a surge in their jurisdictions; of these, 19 gave EDR a share of the credit. 

How are polling places organized in EDR states? 

In 40 of the 49 jurisdictions, EDR voters are directed to a separate line or table to fill 
out a registration form and have their identities and eligibility checked. Once they 
have completed this process, they join other voters waiting to cast their ballots. 

In three rural jurisdictions, EDR voters go directly to the same table with other vot- 
ers. ‘‘As few as we are, it’s not a problem,” said the deputy clerk of one Idaho county 
(pop. roughly 1,000). A few jurisdictions use both arrangements — separate tables in 
high-turnout elections and a common table in low-turnout elections. 
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Is EDR Expensive to Implement? 

Most of the respondents described the incremental cost of EDR as minimal. One 
Idaho election administrator, whose service predated her state’s adoption of EDR in 
1993, said she could not recall any rise in election expenses at the time. 

The costs (where cited) were mainly those of training and deploying additional staff — 
more poll workers or election judges on Election Day and/or more clerical workers 
in the post-electlon period to add the new names and data to the permanent voter 

rolls. 

The deputy clerk of a mid-sized New Hampshire city said that EDR required one or 
two extra registrars per polling place (at S15 an hour or S 125 a day). Tlie clerk of one 
of Maine’s largest jurisdictions put the Election Day price tag at S3, 900. “EDR is great, 
because procrastinators can still vote,” she added. “It makes elections a little more 
expensive, but it’s worth it.” 

In a New Hampshire community of 23,000 people, the city' clerk estimated the post- 
election cost at about $1,700 — or 10 hours a week of service over 14 weeks on the part 
of a worker earning $12 an hour. In Idaho, the elections administrator of a county 
with a population of about 50,000 projected one or two extra persons working full- 
time for a week and a half. A Wisconsin official in a municipality of about 70,000 
spoke of spending about $5,000 on temporary workers to proce.ss EDR registrants 
after the November 2006 election. 

But the overall effect, a number of respondents indicated, was not to add work or 
expense, but merely to shift the cost burden from one time and place to another. As 
a result of EDR, the elections manager of a college community in Minnesota said he 
ends up spending more money on election judges at the polls, and less money on in- 
house staff or temp workers at the office. (At least in his jurisdiction, he added, there 
is a net savings in the end, because the election judges are paid $8 to $9 an hour, while 
the in-house staff or temp workers earn $ 11 to S 1 2 an hour.) 

Can EDR Be Implemented at The Polls Without 
Confusion? 

The overwhelming majority of respondents reported no confusion at polling places 
because of Election Day Registration— a concern sometimes raised by EDR oppo- 
nents. A Minnesota official noted that EDR voters occasionally resent being asked for 
identification, especially in small communities “where everybody knows everybody.” 


“EDR is great, because procrastinators can still vote." 

-the clerk in one of Maine's largest counties 



.Some of the most frequently-asked questions on Election Day involve the documents 
required for EDR, an official of a Minnesota city (pop. 85,000) reported. EDR voters 
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will sometimes complain about being asked to wait in line twice, a Wisconsin official 
said. Regular voters, the same official added, maybe miffed when they sec EDR voters 
being funneled into special express lines— a practice followed in a few jurisdictions. 

Several officials said that EDR had helped defuse confrontations with voters whose 
names turn out to be missing from the registration lists. Without EDR, "we'd have 
a lot of unhappy people” at the polls, said the clerk of a New Hampshire town of 

30 , 000 . 

Election Day Registration makes things harder for election workers but easier for 
voters— that was the overall judgment of a number of respondents. But one Idaho of- 
ficial, after initially answering in those terms, corrected herself; In the end, she said, 
EDR makes Election Day go more smoothly for both parties — the election workers 
are happier because the voters are. 

Does EDR Lead to Voter Fraud? 


Fraud has been the subject of the most potent criticisms of EDR. In our survey, it was 
also the question that elicited the clearest and most reassuring responses. Just one 
of 49 respondents suggested a link between EDR and an increased likelihood of vote 
fraud. (This official, the clerk of a Wisconsin town of fewer than 9,000 people, was 
also unique in expressing emphatic opposition to EDR.) 

By contrast, the great majority of respondents rated current fraud-prevention mea- 
sures sufficient to protect the integrity of elections. This was the prevailing view in 
large and .small jurisdictions, and also in college communities, including one Idaho 
city where, in 2006, some 5,000 out of a total 26,000 to 27,000 voters used EDR. 


An election administrator in a populous Minnesota jurisdiction 
has never seen an organized attempt at mass voter fraud in his 22 
years on the job. 


Asked if they could recall any case.s of fraud involving EDR voters, 40 of the 49 of- 
ficial.s in our survey answered with a flat-out "no." A Maine election worker could not 
remember a single case of voter fraud in the state since the introduction of EDR in 
1973. Several clerks recalled isolated allegations of voter misconduct involving false 
addresses or students at college campuses. U was unclear whether any resulted in 
criminal charges or convictions. 

Most re.spondents indicated that they did not see fraud as a serious problem, with or 
without regard to EDR. An election administrator in one populous Minnesota jurfs- 
diction said that in 22 years on the job, he had not seen a single attempt to commit 
mass voter fraud. 





A number of respondents took the position that EDR had actually reduced the risk 
of fraud. Several agreed with the deputy town clerk in New Harap.shire who said that 
her staff could process voter registrations with greater accuracy after Election Day 
than in the hectic pre-Election Day period, w’hen the labor was more likely to be per- 
formed by temp workers or by in-house staff working overtime. 

In the years before EDR, an Idaho official recalled, her office had relied on untrained 
staff from another agency to process last-minute registrations, resulting in many er- 
rors. EDR, she said, had made it possible to use trained personnel to do this work in a 
less pressured atmosphere after Election Day, allowing for much cleaner records. 

Conclusion 


Opponents have depicted Election Day Registration as an administrative nightmare 
and an invitation to fraud. This alarmist picture turns out to bear little relation to the 
experience of local election officials in EDR states. The great majority of the officials 
wc surveyed said they had been able to handle EDR in an efficient and orderly way 
without much— if any— added expense. Virtually ail expressed confidence in exist- 
ing anti-fraud measures, and none could cite even a single clear case of EDR-abetted 
fraud. Several pointed to ways in which EDR might actually improve election security 
in the long term, 

Throughout our national history, Americans have faced legal and procedural barriers 
to the exercise of their fundamental democratic rights. Today, as in earlier periods, 
many concerned Americans and voting rights advocates are looking for ways to clear 
away the obstacles and make it easier for all citizens to vote. EDR has a track record 
of doing exactly that. Without producing the problems cited by its critics, EDR in- 
creases political participation and holds the promise of creating an electorate that 
better reflects the composition of the country as a whole. 
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ihe specttr of fraud in American elections has per- 
vaded our political and media landscape for a long 
time. In recent years it has been raised again as a 
key lever in arguments for or against certain state or 
federal election reforms—in legislative and judicial 
bodies, and in the media. Allegations of voter fraud 
in elections have been widely publicized, but the 
question of vv^hether voter fraud threatens the integ- 
rity of elections in the United States has long been 
neglected by serious researchers. This report draws 
on my research into the scale and scope of the 
problem of voter fraud and the politics of election 
reform. Here I look at the question of voter fraud 
in states with Election Day Registration (EDR), a 
vital reform which, like other procedures that lower 
barriers to the vote, has been resisted based on 
unfounded allegations of fraud, 

I. DEFINING AND MEASURING VOTER FRAUD 

'The federal governmeni defines election fraud as an 
election crime involving conduct that corrupts the 
process of “obtaining and marking of ballots, the 
counting and certification of election results, or the 
registration of voters.”’ Voter fraud is a subsidiary 
form of election fraud defined as the intentional cor- 
ruption of the electoral process by voters. Measuring 
the actual incidence of voter fraud is difficult. There 
are no reliable, olficially compiled, national or even 
statewide statistics on the incidence of voter fraud 
crimes upon which we can draw. Though many 
criminal acts associated with “voter fraud” are clas- 
sified as felonies, voter fraud crimes fail to appear 
in the F.B.I.s uniform crime reports. There are no 
publicly available criminal justice databases that 
include voter fraud as a category of crime, and no 
states collect and publish statistics on voter fraud.- 

il. EDR DOES NOT INCREASE OPPORTUNITIES 
TO COMMIT VOTER FRAUD 

The focus of this study is the recent record of voter 
fraud in Idaho, Maine, New Hampshire, Minne- 
sota, Wisconsin and Wyoming, the six states where 
Election Day Registration has been law for the last 
several decades.' 


To compile the record, I carelulJy examined a 
number of different sources of information since no 
one source measuring the incidence of voter fraud 
is available. 1 studied news reports, federal govern- 
ment prosecution records, and conducted a survey 
of county prosecutors. A summary of the findings 
follows: 

News reports 

\ reviewed nearly 4,000 news reports for the six 
EDR states over three federal election cycles 
(1999-2005) and found only 10 discrete incidents 
of voter fraud or alleged voter fraud that appeared 
to have some meril."* Of these, there was only one 
case of voter impensonation at the polls — ironically 
one of the most frequently claimed abuses when 
fraud enters the public debate. A I7-year-old New 
Hampshire high school student, who shares his 
father’s name, cast hi.s father’s ballot in the 2004 
Republican presidential primary, knowing that his 
father wa.s out of town. The polling place was in 
the student’s school. The fraud was uncovered after 
a teacher overheard the student tell others that he 
had “subbed” for his father and voted for George W. 
Bush. This young man lied about his identity to the 
poll worker. The fraud was unrelated to Election 
Day Registration rules because the students father 
was already registered and enrolled in the poll 
book. See Table 1 for a summary of these incidents 
and the Appendix for additional details. 

Federal prosecutions 

Under a new initiative of the US. Department of 
Justice (DOJ), the federal government has been 
concentrating more effort and resources on investi- 
gating and prosecuting voter fraud in recent years. 
“Under the ongoing initiative,” reports DOJ’s Elec- 
tion Offenses manual, “election crimes are a high 
law enforcement priority of the Department.”-’ 

Despite the high priority, the federal government 
prosecuted only 40 voters nationwide for election 
crimes related to illegal voting between 2002 and 
2005.^ Among EDR states, Wisconsin was the only 
one where a federal investigation led to any voter 
fraud prosecutions. Four Milwaukee voters were 
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charged with double voting and 10 were charged 
for casting votes while disfranchised because of 
a felony conviction. The charges, however, were 
dismissed or the defendants exonerated in all of the 
alleged double voting cases and all but five of the 
felon voting cases.' This record of convictions com- 
pares poorly -witli an average 90 percent conviction 
rate obtained by the federal government in nearly 
ail felony crime casesT 

Survey of local county prosecutors 

Election administration and the enforcement 
of state election laws rests in most states on the 
shoulders olTocal oflicials. I therefore designed and 
implemented a survey of count)’ prosecutors, re- 
questing statistics on fraud complaints investigated, 
cases prosecuted, type of defendant, and disposition 
of such cases across three broad categories of voter 
fraud for 2004 and 2005. These categories are: voter 
registration fraud, illegal voting, and absentee ballot 


fraud. This survey is still in the field, but partial 
results are available for 36 of 252 prosecutorial ju- 
risdictions (mostly counties) in the six EDR states. 

Among those sampled, only two county prosecu- 
tors — both in Minnesota — report that they iiives- 
tigated complaints of voter fraud in 2004 or 2005. 
These resulted in the investigation of 1 1 people, 
seven in County A and four people in County BT 
The cases in County B w^ere dismissed, and the 
seven people accused of illegal voting in County 
A were not prosecuted (they were sent warning 
letters). 'Iherewere 1,2.38,021 ballots counted in 
the 2004 election in the sample counties, yieldij;!g 
a voter-fraud rate of zero when considering con- 
victions, and a 0.0000088 percent rate if counting 
investigations. 

The near absence of voter fraud is echoed by elec- 
tion officials in EDR states. In the course of litiga- 
tion challenging Connecticut's voter registration 


TABLE I 

VOTER FRAUD Al!i:GAT10NS REPORTED IN SELECTED STATE AND LOCAL NEWSPAPERS B V NUMBER OF 
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TABLE 2 

EiECTION OAY REGISTRATION STATES— 2004 PRESIDENTlAi ELECTION 
FXECTION ADMINISTRATION AND VOTING STATISTICS 
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Sources; U.S. Election Assistance Commission, Final Report of the 2004 Eieaion Day Survey, September 27, 2005: http://www'.eac.gov/election.,.suT- 
vey...2004/pdf/EDS -Fuil..Repoi t_wTabIes.pdf; Maine Secretary of State author's analysis of federal prosecution records- 


deadline, Wyoniings former Republican Atlorney 
General and Secretary of State Joseph B. Meyer 
said that, “there have been very few cases, if any...of 
voter fraud,” and that in his 35 years of governmen- 
tal experience, “there has not been much evidence 
of it” In his state.*' Secretaries of Slate Ben Ysursa 
of Id'aho (a Republican) and Matthew Dunlap of 
Maine (a Democrat) wrote, in a May 1 1, 2007, 
op-ed appearing in Vie New VnrA: Times, that the 
crime of voter f raud was, 

“exceedingly rare or nonexistent in states 
that offer Election Day registration. Citizens 
of Maine, for instance, have benefited from 
same-day registration since the early 1970s 
and no case of voter fraud has ever been at- 
tributed to the policy."'^ 

New Hampshire oflidais “made a major effort” to 
enforce the election law's during the 2004 election. 
7\ccording to a report by the 2 \ttorney Generals Of- 
fice, “attorneys and investigators from the...{ojffice 
and specially trained Deputy Sheriffs were ei- 
ther positioned at polling places or were travel- 
ing around the State checking polling places and 
responding when complaints were received.”’^ Staff 
also set up and monitored a toll-free number to 
receive complaints and after the election, met with 
concerned citizens who suspected fraud may have 


occurred on Election Day. Tlte state legislature held 
a hearing at which several people test ified about 
suspected fraud in the November election. Over- 
all, the main concerns w'ere about EDR leading to 
multiple voting and voting by people who were not 
legally domiciled in New Hampshire. 

Each specific complaint or allegation was investi- 
gated, which involved an initial database analysis 
of thousands of voting and registration records and 
follow-up investigations of about 240 people, most 
of wfoom had registered to vote on Election Day. In 
the end, all but six people wfoo prtwitled fiilse infor- 
mation when they cither registered or voted were 
shown to be legal voters in New Hampshire. Four 
who registered to vote on Election Day provided 
recent but no longer accurate addresse.s on their 
registration forms. Ihree of these four still lived in 
New Ham|?shire and were prosecuted for providing 
a false addres,s; by the time of the investigation, the 
fourth had moved to another state and a warrant 
was issued for his arrest, "the other two people used 
or forged false names— one was the 17 year old 
w'ho “subbed” for his father, and the other was a 
man who signed a nominating petition twice, once 
using his name and a second time with the name 
of a relative. Both of these individuals were prose 
cuted. TTie attorney general found no evident::e that 
anyone voted more than once. 
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ill. EDR DOES NOT COMPROMISE VOTER ROLL 
SECURITY 

There are several possible reasons why Election 
Day Registration does not facilitate voter fraud and, 
in fact, may help deter it. First, EDR brings the 
registration process into the polling place where it 
is conducted under the eyes and authority of elec- 
tion officials on one day, Election Day. One would 
expect to see more polling place fraud in the EDR 
states if it actually threatened ballot security. 

Critics of EDR argue that reopening voter regis- 
tration at the polls on Ejection Day could facili- 
tate voter impersonation and polling place fraud 
because election officials have no opportunity to 
verify information provided in a voter registration 
application before the applicant casts a ballot. But 
across the nation, the most egregious (though rare) 
types of election fraud involving voters are vote- 
buying and absentee ballot fraud— forms of elec- 
toral corruption that occur 1 ) before Election Day 
and 2) away from the polling place, Ihey are not 
affected by EDR procedures. 

’llie second reason why EDR procedures do not 
compromise voter roll secrutiy is that slates offer- 
ing Election Day Registration require registrants 
to substantiate their residency and identity at the 
polls, They do this by allowing voters to present 
a wide variety of acceptable forms of documenta- 
tion.' ‘ The Help America Vote Act of 2002 added 
new safeguards by requiring states to collect 
information from registrants that could be used to 
cross-check their identity and residency with other 
stale or government databases, principally through 
the collection of driver’s license or partial social 
security numbers on all voter registration forms. 

Ihird, some of ihe EDR slates adopted procedures 
for list maintenance and post-election audits of 
Election Day Registration applications that add an 
extra identity-verification level for newly registered 
voters who may have registered at the polls. New 
Hampshire recently adopted a new law requiring 
the secretary of .state to send a iion-forwardab)e let- 
ter to all first-lime EDR voters who did not provide 


photo ID when they registered at the polls. If the 
letters are returned, the secretary of state’s office 
conducts an investigation and refers any possible 
criminal matters to the attorney general. Min- 
nesota requires post-election audits of a sample of 
EDR voters and compels district attorneys by law to 
investigate any irregularities. 

IV. CONCLUSION 

The data on voter fraud in the states with the most 
convenient registration rules suggest that liberal- 
ized registration procedures on their own do not 
cause voter fraud, nor do they compromise voter 
roll security. If they did, one would expect more 
press reports on fraud and more prosecutions and 
enforcement actions by the federal government and 
county prosecutors. Instead, the collective evidence 
suggests there has been very little voter fraud in 
EDR states over the past several election cycles. 

The problems leading to the federal investigation in 
Wisconsin, for example, were directly attributable 
to clerical errors, poll worker shortages and incom- 
petence, not any organized scheme or intent on the 
part of voters to scam the system.’'^ State and local 
election officials are addressing these problems with 
the implementation of a computerized statewide 
voter registration system, an overhaul of the admin- 
istrative rules and procedures for registration, and 
enhanced poll worker training, 

Administered elfectively, Election Day Registration 
may actually provide more security for the ballot, 
not less. As the secretary of state of Minnesota 
recently put it. “EDR is much more secure because 
you have the person right in front of you— not a 
postcard in the mail. That is a no-brainer. We have 
33 years of experience with this."’' 
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Endnotes: 

] . Craig C. Donsar\to and Nancy L. Simmons, Federal Prosecution <>J Election Offenses. 7th td. (U.S. Department of 
lustice. May 2007), pg. 2. 

2. The California Secfetary of State's office has compiled information on electoral fi aud cases referred to it from 1994 to 
2005, hut that data is not publicly available. 

3 Maine, Minnesota, and Wisconsin all adopted Election Day Registration in the 1970s; Idaho, New Hampshire, and 
W'yoming followed in the rnid-]990s. Montana, Iowa and North Carolina recently adopted forms of Same Day Registration, 
but are excluded from the analysis because their experience with EDR is too recent. North Dakota is excluded because it 
does not require voters to register. 

4. lb be precise, 1 reviewed 3,890 news stories mentioning voter or election fraud retrieved from Lexis-Nexis databases 
for the period i999-200f>. The Wisconsin search was (or the period August 21, 2003 to February 12, 2005. The newspapers 
searched include A Estate and local wire services In all six states; and, in Idaho; Pie Idaho Business Review, Idaho Falls 
Post Register, Lewiston Morning Tribune-, Maine: Bangor Daily News, Portland Press Herald-, Minnesota: The Legal Ledger, 
The Minnesota Lawyer, Ihe Star Tribune-, New Hampshire; Ihe Manchester Union Leader, Wisconsin: Vie Capital Times, 
The Daily Reporter Ihe Milwaukee Journal Sentinel, Wisconsin Law Journal, Wisconsin State Journal-, Wyoming: Wyoming 
Tribune-Fagle. 

5. Donsanto and Simmons, pg. 10. 

6. Only 26 voters were convicted, for an average of 8-9 people a year. 

7 Ail tive people convicted had felony convitt ions and had not yet had ihcir voting rights re.storcd. Tlicy used their real 
nances and addresses, and there is reason to believe none of them understood the law, despite the prosecutor's ability to 
convince a jury to the contrary in the cases that went to trial. Poll workers contributed to the problem and at the time, 
■^t'isconsin's voter registration card did not clearly inform applicants that they were not eligible to vote if they were serving 
out a sentence on probation or parole. 

8. In the period, October 1. 2003 through September 30. 2004, the justice Department prosecuted 425 defendants 
for felony lax law violations, including tax fraud, and won a conviction rale of 95.3 perccni. The conviction rates for all 
other cases ol felony fraud {9.261 defendants) were 90.3 percent. The conviction rale for all offenses charged, including 
misdemeanors (83,391 defendants) was 89.7 percent. See Bureau of lustice Statistics. Compendium of Federal Justice 
Statistics. 2004 (U.S Department of lustice: December 2006), pg. 62. 

9. Until the survey is completed, the names ut the lurisdicTiuns must be concealed to pioit'tl grants of confidentiality to 
survey re,spondents. 

10. These are reports of voter fraud in which there is some mention of the involvement of elections or law enforcement 
officials in the reporting,, investigation, or criminal prosecution of the fraud. They do not include unsubslanlialed 
allegations of fraud by party offidal.s, candidates, campaign workers, or voters. "Voter fraud" rulers to c urruplion of the 
voting process; specilically, violations of federal or state election laws or procedures regulating the voting process, and 
committed by voters or by others encouraging the commission of fraud by voters. 

11. Deposition of Joseph B, .Meyer, ACORN, etai v. Bysiewici. Civil Action No. 3;04-cv-l624, U.S. Di.stt'ic( Court for the 
District of Connecticut (2005). 

12. Ben Ysursa and Matthew Dunlap, "Never Too Late to Vote," Ihe New Yiirk Times, May 11. 2007, 

13. Memorandum from Bud Fitch, Deputy Attorney General to Chairman Robert Boyce, and Members Senate Internal 
-Affairs Committee Chairperson, Chairman Michael D. Whallcy, and House Election Law Committee Chairperson, dated 
April 6, 2006, 

14. Ihusu are convictions and guilty pleas stemming from federal indictments brought betw'ec'n 2002 and 2005. I hey do 
not include convictions and guilty pleas in slate court. 

15. Only one stale, Idaho, requires a photo ID to register on Election Day. 

16. Steve Schultze, "No Vote Fraud Plot Found; Inquiry Leads to Isolated Cases. Biskupic, ” Alilwaukee JournaTSenlincl. 
December 6, 2005. 

17 . Email communication with author. May 10, 2007. 
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APPENDIX 

I . Registration fraud: Reports of convictions> guilty pleas, admissions of guilt in committing 
voter fraud 

Two incidents, one in Minnesota and one in Wisconsin. 

the Minnesota case involved an on-going dispute between Richard h Jacobson (of Prescott, 
Wisconsin), the owner of Jakes Gentleman Club in Coates, Dakota County (pop. 163), about 
13 miles south of St. Paul, and the local five-member city council that kept changing city 
ordinances, as Jacobson evaded them, to shut down his club. The mayor and two city council 
members were facing contested elections at the time. Jacobson, who planned to run for mayor 
of Coates, was charged with felony conspiracy to commit forgery, and felony conspiracy to 
commit forgery for promoting a vote fraud scheme in which 93 other people fraudulently 
registered to vote using Jake’s Gentleman Club as their legal address. The other 93 people were 
all charged with felony forgery and felony conspiracy to commit forgery. None actually voted 
and were olfered a deal to pay a $2*10 fine and plead guilty to a misdemtanor. The scheme was 
uncovered when the county treasurer-auditor rejected a batch of suspicious voter registration 
cards. Eighty-nine these cards, bearing the address of Jake’s as the applicants’ addresses, were 
postmarked and mailed on October 5, the day after US, District Judge Donovan Prank ruled 
in a 10-year dispute between Jacobson and the town by upholding the city ordinances regulat- 
ing sexually-explicil businesses, and ordering Jake’s closed for violating the ordinances. The 
court found Jacobson in contempt for violating previou.s court orders, fined him $68,000 and 
ordered him to pay legal and other fees. In February 2004, the Eighth Circuit Court of Ap- 
peals overturned the ban on clothed lap dancing and the One. hut left the ban on nude dancing 
in place. 

Update: A March 14, 2007, press release from the Dakota County Attorney announced: “Da- 
kota County Attorney James C. Backstrom announced today that a Dakota County jury has 
found Richard Jacobson, age 36. formerly of Prescott, Wisconsin, not guilty of Con.spiracy to 
Procure Unlawful Voting and Conspiracy to Commit Forgery, both felonies, in connection 
with a scheme to have 93 patrons, employees and other persons solicited elsewhere register to 
vote falsely in a 2002 election in the city of Coates, listing the strip club a.s their residence.” 

Source; .Steve Karnowski, “Dakota County Charges 95 People in Alleged Voter Fraud Scheme,” 
The Associated Press State & Local Wire, October 16, 2002; Jim Adams, “The Charges Laid 
Bare; Trying to Rig Election; 94 Accused of Helping Coates Strip Club Owner,” Star Tribune, 
October 17, 2002; “Nearly All of Coates Votes to Send Message to Strip Club Owner,” the 
Associated Press State & Local Wire, November 1 1, 2002; Amy Becker, “Strip Club Owner Ja- 
cobson Is Dancing Around the Law.” St. Paul Pioneer Press, January 26, 2003; Jim Adams, “Ar- 
ray of Stories Emerging in Voter Fraud Case; Defendants Testify in a Case Connected to the 
Former Jake’s Gentlemens Club in Coales,” Star Tribune. February 13, 2003; Ben Steverman, 
“Court Overturns Fine on Coates Strip Qub; Jake’s Has Fought Court Battles Over Zoning 
Ordinances and Other Issues for 10 Years,” Star Tribune, February 11, 2004. 

For the Wisconsin case, see #3 below; Even though the case involves only one person, it is 
counted twice — once as registration fraud, and once as tnultiple voting involving absentee bal- 
lots— because the defendant was charged with felony voting for voting more than once (using 
an absentee ballot in one town and voting in person in another), but pied down to a misde- 
meanor charge of providing false information on a registration form. 
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2. Voter impersonation at the polls: Reports of convictions, guilty pleas, admissions of guilt in 
committing voter fraud 

One incident in New Hampshire. 

ihe case involved an underage voter, Mark !.acas.se, a ] 7-year old honors student at Lon- 
donderry High School, who lied to elections otlicials giving them his father’s name so that he 
could vote in the January 2004 Republican presidential primary, A teacher overheard Lacasse 
say he voted, telling others he had “subbed” for his father and voted in his fathers name be- 
cause he had known that his father, who was out of town, wanted to vote for George W. Bush. 
Ihc polling site was located in his school and his teacher or class had visited the site to (ob- 
serve the viiiing process. ’Ihc students were encouraged to vole if they were 1 8 years old. Ihc 
teacher turned in the student to an elections moderator and his illegal voting w'as discovered. 
Lacasse eventually pled guilty to a misdemeanor and was sentenced to eight hours of commu- 
nity service and required to deliver a speech on voting to his high school class. 

Source: David Lazar, “Trial Set in Illegal Voting Case,” The Union Leader. April 21, 2004; David 
Lazar, “Underage Voter Gets Civics Lesson,” The Union Leader, June 29, 2004. 

3. Multiple voting: Reports of convictions, guilty pleas, admissions of guilt in committing 
voter fraud 

One incident in Wisconsin. 

Michael R. Howard, 20, of Appleton, Wisconsin, was charged with felony voting for request- 
ing and voting an absentee ballot from the Appleton city clerk in an April 6. 2004, nonpartisan 
state primary election. He then registered and voted in the same election in Eau Claire where 
he was a student at the University of Wisconsin. Howard claimed he did not know he couldn’t 
vole twice in the same election, nor had he ever been informed in any of his civics classes at 
college that he couldn't vole twice, 'fhe Outagamie ('ounty assistant district attorney, John 
Daniels, said it was a rare ca,se: “ Ihc clerks caught this one somehow. Ihis i.s pretty uncom- 
mon. 1 have been doing this for 14 years and this is the first ca.se of voter fraud I have seen.” 
Daniels continued: “He did not vole twice for the same individuals. '1 herefore, the stale does 
not believe at hi.s young age he should be labeled a felon for the rest of hjs life.” When asked 
by the judge why he thought he could vole twice, Howard replied. “I became aware of the city 
council elections and not thinking, I did it.” He pled down to a misdemeanor, one year proba- 
tion and 150 hours ofcommunity service, the conviction for making a false statement on a 
voter registration form to be expunged at the completion of probation. 

Source: “College Student Accused of Voting Twice in Primary.” The Aspeinted Press State & 
Local Wire. August 11, 2004; “Student Charged with Voter Fraud,” Wisconsin State Journal, 
August 13. 2002; “College Student Makes Court Appearance on Voter Fraud Charge,” The As- 
sociated Press State & Local Wire, September 10. 2004; “Plea Deal Ends in Probation for Voting 
in Appleton, Eau Claire.” The Associated Press State & Local Wire. January 10, 2005. 

Multiple Voting: Reports of violations of voting laws (no charges filed, charges dropped, or 
disposition unknown) 

One incident in New Hampshire. 

According to a report in 77jc Union Leader, “Last year [in 1999J, a Nashua (New Hampshire] 
man voted in one ward and then traveled to another ward and a.sked for a ballot using antith- 
er’s name... although he received two ballots, he never voted, so the ca.se wasn’t prosecuted...” 
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Source: Mark Hayward, “ ihousands In New Hampshire Register, Vote al Same Time; inquiry 
Reveals Some Weak Links in the Six-Year Old System,” The Union Leader December 13, 2000. 

4. Absentee ballot fraud (forgery or use of an illegal address): Reports of convictions, guilty 
pleas, admissions of guilt in committing voter fraud 

'Ihree incidents, one in Wisconsin and two in Wyoming. 

Ihc Wisconsin case involved a March 2003 special Milwaukee County Board recall election 
for Board chair, Lee Hollow'ay. Hollow^ay won the election easily, but nine people who sought 
absentee ballots through a voter group, the African American Coalition for Empow^erment, 

Inc. (ACE), were charged with a variety of election law violations. Vincent Knox, a longtime 
local voting rights activist, spearheaded a campaign for ACE to increase the inner city vote 
by canvassing door-to-door to convince more people to apply for absentee ballots. ACE told 
voters to request that ihcir absentee ballots be sent to ACE’s office, and upon delivery, ACE 
workers w^ould bring the ballots to the voter, witness the voted ballot and then deliver it to city 
hall. Forgeries ( forged signatures, voting on behalf of phony people, and voting from nonexis- 
tent addresses in the forged ballots) were suspected in about 40 of 160 ballots returned by ACE 
and nine people who had signed the ballot envelopes as witnesses were charged with various 
election law violations. A jury found Knox, as supervisor of the drive, partially re.sponsible 
for the forgeries — he was convicted of three felonies - felony election fraud, misconduct in of- 
fice (be was a deputy registrar), and perjury— -related to a single forged registration card. Ihe 
girlfriend of the applicant of the forged card admitted in court that she had signed his name 
to the card while he slept; Knoxs signature as a witness was on the card. Knox was sentenced 
to six months in the House of Detention with w'ork release, and given three years probation. 
Circuit ludge David Hansher ruled that evidence at trial left it unclear whether there wa.s a 
grand scheme to defraud, or merely widespread short-cutting by Knox and ACE canvassers, 
five of whom pled guilty to misdemeanors (Barbara Burton. Velma Jackson, Darceil Grafton, 
Charles Burton and Prentiss Grafton). One canvasser, Barbara I'riblett, was acquitted, At 
the time of the news search, two continued to face felony charges (Dennis lames and Michael 
Hanford). Because the disposition of their cases was unknown at the time the news search was 
conducted, they are recorded in the next column of the table under “Reports of official charges 
or official report.s of voter fraud (disposition unknown).” 

Source: Milwaukee Journal-Sentinel and The Associated Press State & Local Wire (various 
dates 3/27/03,7/22/03. 7/24/03,9/4/03. 12/13/03, 1/13/04, 1/14/04. 1/15/04, 1/17/04,2/21/04, 
1/17/04, 4/15/04). 

The first Wyoming case involved slate Representative Carolyn Paseneaux (R-Casper), an eight- 
year incumbent, who was charged with two counts of felony voter fraud— one count of false 
swearing and one count of false voting. Paseneaux had listed 1989 Glendo as her residence for 
purposes of obtaining absentee ballots over a 21 -month period when she was moving around. 
Having sold her town house in 1997 for financial reasons, Paseneaux used the false address 
to vote in the 1998 and 2000 primaries and general elections. She worked out a deal and pled 
guilty to a misdemeanor, whereupon she was ordered to pay fine of $1,030 and placed on six 
months unsupervised probation. 

Source: “Write-in Candidate Enters Tumultuous State House Race in Casper,” Vie Associ- 
ated Press State & Local Wire, November 4, 2000; “Paseneaux Pleads Guilty of Misdemeanor; 
Felony Charges Dropped,” Ihe Associated Press State & Ixtcal Wire, November 23, 2000. 
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In the second Wyoming case, Gary and Leila Blake pleaded no contest to misdemeanor voter 
fraud when it was discovered that they used absentee ballots to vote from an old address. Ihey 
lived at 372 Curtis Street in Evansville before moving to 1372 Curtis Street in Casper, about 
five miles away. In 2000, they requested absentee ballots so they would miss none of the hunt- 
ing season, llie ballots were sent to the couples post olficebox. According lo an AP report: 

“Natrona County Clerk May Ann Collins said the ballots should not have 
been senitothe pnstoflicebox. Shealsosaid the wrongaddre.ss might have 
been mistakenly listed. But she believes thecouple bear some responsibil- 
ity, "Ihey received a ballot that had Evansville Town Ciouncii and mayor 
on it, from their old address, so they should have said, ‘W'ait a minute, we 
don’t vote in Evansville anymore,’ she said.‘ 'iheBlake.scIaim they were un- 
aware of any problem about the ballots until their arrest Dec. 1 1 , Ihe cou- 
ple was lined S350 each and pul on unsupervised six-month prohalion.” 

Source: “Couple Fined, Gets Probation for Miscast Votes,” Vie Associated Press State & Local 
Wire, April 26, 2001 . 

Illegal voting by disfranchised felons: Reports of official charges of official reports of voter 
fraud (final disposition unknown) 

One incident in Wyoming. 

In his 2000 bid for re-election in the town of Elanna, Carbon County, Wyoming, longtime 
mayor l.W. “HiH” Coffman lo.sl by 1 1 voles lo challenger Ken Worman (the vote was 234*223). 
Supporters told Coffman that people who did not live in the town and felons had illegally 
voted in the election. Coffman filed a complaint and the Hanna police department launched 
an investigation, ifie Carbon County D.A. asked the slate Division of Criminal Invc.stigation 
for assistance. Seven people were eventually chained, some with felony false swearing and oth- 
ers with felony false voting. Ihe seven had signed certifications that they were not convicted 
felons or that their voting rights had been restored, but the investigation by the state investiga- 
tor, Mike Cole, who checked records back to 1963, showed this to be false. Carbon County 
D.A. Ed Risha commended Cole for spending hundreds of hours obtaining court records from 
all over the nation and determining whether the suspects had ever been pardoned, saying that 
Cole “did one of the most thorough, incredible investigations” he had ever seen. 

Source: “Hanna Holds Recount After Allegations of Voter ITaud,” Vie Associated Press Slate & 
Local Wire, November 14. 2000; “DCl to Probe Claims of Hanna Vote Eraud,” The /Xssociated 
Press State & Local Wire, November 25, 2000; "Seven Charged in Hanna After Probe into 2000 
Election.” The Associated Press State & Local Wire, August 7, 2002, 

Reports of violatlon.s of voting laws (no charges filed, cbarge.s dropped, or disposition un- 
known) 

One incident in WLsconsin. 

Investigative reporting by the Milwaukee Journal-Sentinel determined some 361 felons had 
illegally voted in Milwaukee, Wisconsin, in the 2000 election (see report for more discussion 
and .sources for this case), 'ihree men were initially charged but charges were dropped w'hen 
prosecutors determined that the men did not intentionally violate the law. 
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Related Resources from Demos 


Challenges to Fair Elections Series 

> Voter Intimidation and Vote Suppression 

> Poll Worker Training 

> The Case Against Felony 
Disenfranchisement 

> Ballot Access for Language Minority Voters 
and People with Disabilities 

> Voter ID/Proof of Citizenship Requirements 

Democracy eJournal 

Democracy 
“ M l Dispatches 

www.democracydispatches.org 

Election Day Registration 

> Election Day Registration in 2007: State 
Legislative Activity 

> Anatomy of a Successful Campaign for EDR 
in Iowa 

> Election Day Registration: A Ground-Level 
View (A Survey of Election Clerks) 

> Election Day Registration: A Study of Voter 
Fraud Allegations and Findings on Voter 
Roll Security 

> Same Day Voter Registration in North 
Carolina 

> Election Day Voter Registration in Iowa 

> Voters Win with Election Day Registration 

Election Integrity 

> An Analysis of Voter Fraud in the US. 

> Fusion Voting: An Analysis 

t> Improving Access to Voting; A Report 
on the Technology for Accessible Voting 
Systems 

> Re-Drawing Lines: A Public Interest 
Analysis of California's 2006 Redistricting 
Reform Proposals 

> One to a Customer: The Democratic 
Downsides of Dual Office Holding 


National Voter Registration Act 

t> Implementing the National Voter 
Registration Act in Public Assistance 
Agencies; A Guide for Election Officials and 
Human Services Professionals 

t> A Promise Still Unfulfilled: The National 
Voter Registration Act Twelve Years Later 

> Expanding Voter Registration for Low- 
Income Citizens: How North Carolina is 
Realizing the Promise of the NVRA 

Provisional Ballots 

> A Fallible Tail- Safe’: An Analysis of 
Provisional Balloting Problems in the 2006 
Election 

> Continuing Failures in Tail-Safe’ Voting: A 
Preliminary Analysis of Provisional Voting 
Problems (Election 2004) 

> Placebo Ballots: Will Tail- Safe’ Provisional 
Voting Fail? (Election 2004) 

Candidate Briefing Book 

t> Fulfilling America’s Promise; Ideas to 
Expand Opportunity and Revitalize 
Democracy 

A Demos briefing book, with state- and 
federal-level application, to help elected 
officials advance new policies that 
promote electoral participation. 

Books 

> Momentum; Igniting Social Change in the 
Connected Age 

[> Stealing Democracy; The New Politics of 
Voter Suppression 

t> Conned: How Millions of Americans Went 
to Prison and Lost the Vote 
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Mr. Rapoport. I think the single largest argument for election 
day registration has been discussed a lot, and that is that it in- 
creases voter participation. It seems a fundamental reality that 
many of us — and I served as Secretary of the State for the State 
of Connecticut for 4 years in the 1990s — have observed the precipi- 
tous drop in voting percentages that occurred in the early 1970s. 
This has been partly because we allowed 18-year-olds to vote, part- 
ly because of disillusion around Watergate, and we have never re- 
gained those levels. So we have actually nationwide a serious drop 
which now we are hoping to come and push back up a little bit. 

I think we also understand that people’s lives are complicated 
and that the more you can make something convenient for people 
the more they will access it. The private sector understands this 
very well. 

When I was young, I used to get a paycheck every Friday after- 
noon at 2:30, race to the bank, stand in line for about an hour with 
all the other people who got their Friday paychecks, because you 
knew that if you didn’t get your paycheck cashed on Friday, you 
didn’t have any money for the weekend. I tell my son, who is sit- 
ting back here, that that is the way it used to be, and he looks at 
me like it is an Abraham Lincoln log cabin story. 

So, no self respecting bank would require people to take extra 
steps in order to get their money. But when it comes to voting we 
require people to register, in some cases, 30 days in advance. 

The turnout figures, the participation rates are clearly 10 to 12 
points higher in the States where they do have Election Day Reg- 
istration. Not all of that can be attributed to Election Day Registra- 
tion itself. I think the academic studies that Professor Leighley re- 
ferred to, about 4 percent, with larger increases for certain parts 
of the population, are accurate. 

There are two corollary benefits to election day benefits beyond 
the increase in participation, which is, of course, first and foremost. 

One, it does reduce the problems with provisional ballots. There 
have been huge problems with provisional ballots on the counting. 
We know that a third of the provisional ballots in the 2004 Presi- 
dential election were not counted. The possibility of huge, lengthy 
battles about who was eligible to cast a provisional ballot and have 
it counted is a dramatic possibility. 

There are also, as Representative Ehlers mentioned, additional 
costs, but I don’t think that has been a central focus here and 
doesn’t need to be. 

The second corollary benefit is interesting, and I say this as a 
former candidate. I do believe that it widens and enriches the polit- 
ical debate that we will have. You are taught as a candidate only 
talk to people who are registered and on that list. If you go out 
knocking on doors, you walk right by a house even if people want 
to talk to you if they are not on that list. Those people are ignored 
as far as the political process is concerned. That is efficient as a 
candidate, but it is not very healthy for our democracy. 

I think we want to create a situation in which the campaigns and 
candidates talk to everyone, because everyone is a potential voter. 
I think that flow of information and flow of discussion would be 
much, much better. 
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Let me deal with the arguments against Election Day Registra- 
tion that have been mentioned. One has been the administrative 
complexity at the polls, where there will be difficulties. Clearly, as 
with any new policy, the poll workers need to be trained, the proce- 
dures need to be put in place, a separate desk or whatever needs 
to be set up for the registrants so they are not standing in line, cre- 
ating lines. But that has been shown in every State that has had 
Election Day Registration, some for 30 years, to be entirely man- 
ageable. 

The second is the cost, where there clearly are additional costs 
of additional personnel. I think they are minor, and I think they 
are offset by the costs of hiring additional people to get the voters 
on the rolls where there is not Election Day Registration and the 
counting of provisional ballots afterwards. 

The most important argument that has been adduced has been 
the argument that will open the way to fraud, and I want to ad- 
dress that very directly. It is certainly a theoretical possibility. I 
don’t think anybody could say, don’t worry, there is no possibility 
whatsoever. There are problems in our current system in as many 
States without Election Day Registration as there are in States 
with. We have had problems in Connecticut, mostly minor, mostly 
with absentee ballots. But the overwhelming thrust of the evidence 
here is that it simply has not happened and is very unlikely to hap- 
pen. 

I think that the study by Professor Minnite documents that. She 
looked at 4,000 news reports for all six EDR States over the period 
of 1999 to 2005, found only 10 incidents that were even substantive 
and investigated and prosecuted, and only one of those involved an 
impersonation and that was in New Hampshire where a son voted 
for his father. 

So I think that the fraud issue is a potential one. We are, as 
elected officials, election officials, or people who are interested in 
our elections, having to balance. You will have the responsibility to 
balance. But we have a situation here where I think there is very 
little evidence that fraud will increase, a huge amount of evidence 
that this will draw millions of new people into the polls; and, on 
balance, for the health of our democracy, it seems that Election 
Day Registration would be a very, very good policy to adopt nation- 
wide as well as State by State. 

Ms. Lofgren. Thank you very much for your testimony. 

[The statement of Mr. Rapoport follows:] 
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Testimony on Election Day Voter Registration 
U.S. House Administration Sub-Committee on Elections 
Miles Rapoport, President, Demos: A Network of Ideas and Action 
November 9, 2007 

Thank you, Chairwoman Lofgren, and members of the Subcommittee on Elections of 
The Committee on House Administration, for inviting me to testify at today's Oversight 
Hearing on “Election Day Registration and Provisional Voting.” 

Introduction: My History and Current Work on this Issue 

Currently, I serve as President of Demos: A Network for Ideas and Action. Demos is a 
non-partisan public policy center in New York city, founded in 2000, whose work has 
focused on expanding democratic participation and lowering the barriers that exist to that 
participation since 2001. Since the very beginning of our work, we have seen Election 
Day Registration as one of the most important steps that could be taken in this regard; 
over time our belief in its efficacy has only strengthened. We are appreciative of 
Representative Ellison’s efforts on this issue, and we are very encouraged that the 
Elections Sub-committee is taking up this issue this morning. 

In fact, I have believed in and worked for EDR for a far longer time. I served in the 
Connecticut legislature for 10 years, from 1985-1994. During this time, I served on the 
Government Administration and Elections Committee, chairing the Committee in 1993 
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and 1994. One of the very first bills 1 submitted, in 1985, was Election Day Registration. 
And while the bill didn’t pass, Connecticut has taken several steps to come closer to 
EDR, lowering its voter registration deadline from 29 days before an election, to 14 days, 
and now to seven days. A bill to enact EDR was passed by the Connecticut legislature in 
2003, but was vetoed by then-Govemor John Rowland. 

From 1995-1998, 1 also served as Secretary of the State of Connecticut. I continued to 
believe that EDR would be an important reform, and that implementation of such a law 
would be achievable with great benefit to the citizens, with minimal administrative 
difficulty, and without any increase in voter fraud. 1 believe that today, and am delighted 
that this committee is discussing EDR. 

Brief History of Voter Registration in the United States' 

Although contemporary Americans assume advance voter registration to be the norm, 
most states did not require voter registration prior to the 1870s.^ As the electorate 
expanded due to immigration and the enfranchisement of former slaves after the Civil 
War, so too did calls for stricter controls on the voting process. The majority of states 
adopted registration requirements between the 1870s and World War 1,' and by 1929 all 
but three states required voters to register prior to casting a ballot.' 

' Portion.s of thi.s testimony are adapted from a forthcoming chapter on Election Day Registration appearing 
in the 2008 Election Handbook of the American Bar Association written by Steven Carbo and Brenda 
Wright of Demos. 

■ Alexander Keyssar, The Right to Vote: The Contested History of Democracy in the United States (New 
York: Basic Books, 2000). 

^ Id. 

■' Frances Fox Piven and Richard A. Cloward, Why Americans Don 't Vote (New York: Pantheon, 1 988. 
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Noted historian Alexander Keyssar has described the mixed motives behind the move to 
pre-election registration: 

“[rjegistration laws... emerged in the nineteenth century as a means of keeping 
track of voters and preventing fraud; they also served - and often were intended to 
serve - as a means of keeping African American, working-class, immigrant, and 
poor voters from the polls. 

While legislative choices about voter registration were likely shaped by a combination of 
factors - partisan aims, class bias, racial and ethnic prejudice, machine politics, and 
genuine concern about the electoral process - there is widespread agreement that the 
imposition of pre-Election Day registration requirements contributed to substantial 
reductions in voter participation and turnout among eligible voters in the U.S.^ Election 
Day Registration is a tool to significantly increase voter turnout while maintaining 
efficient and secure elections. 

Benefits of Election Day Re2istration 


Principal Benefit: Expanded Participation 

A fundamental premise of our work at Demos, and a fundamental premise of our 
democratic system, is that we ought to encourage the widest possible participation in our 
voting process. It is a matter of broad and deep concern - among all of us concerned 

^ Key,s.sar, at 3 12. 

‘ Keys.sar; Piven & Cloward. 
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with our public life in America - that voter turnout has, over the last thirty years, dropped 
precipitously and remained relatively low. In particular, we have seen exceptionally low 
voting among young people, low-income people, and those Americans who move 
frequently. While there are many reasons for this, evidence is clear that making the 
process less daunting and more user-friendly will make a difference in turnout rates. 

The private sector understands this. When 1 was young, I got my paycheck on Friday 
afternoon, and raced to the bank across the street, waiting in line for 45 minutes with all 
the other people who knew if you didn't get your check cashed on Friday, you wouldn’t 
have any money over the weekend. 1 tell this to my son, who is here, and he laughs. 
Banks understood that making banking functions accessible to people through ATMs 24 
hours a day, seven days a week would increase their usage. No self-respecting bank 
would do it any other way. Yet in encouraging people to vote, we require them not just 
to stand in line, but to pre-register, often one month in advance. 

But not only logic argues for EDR. Objective research has repeatedly demonstrated 
EDR’s potential to increase voter turnout as well. In fact, a typical summary of the social 
science literature states, “[t]he evidence on whether EDR augments the electorate is 
remarkably clear and consistent. Studies finding positive and significant turnout impacts 
are too numerous to list.”^ EDR states as a group generally have an average voter turnout 
rate that is 10-12 percentage points higher than non-EDR states.* This was most recently 

’ Stephen Knack and James White, “Election-Day Registration and Turnout Inequality," Political Behavior, 
22(1); 29-44 (2000). 

® Demos: A Network for Ideas & Action. Voters Win With Election Day Registration: A Snapshot of 
Election 2006 (Winter 2007), available at http://www.demos.org/publ280.cfm. 
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demonstrated in the November 2006 election, in which the now-seven EDR states had an 
average turnout rate that was 10 percentage points higher than non-EDR states.® 
Academic studies have concluded that a significant part of this difference is directly 
attributable to EDR, with the elimination of registration deadlines increasing turnout by 
3 to 6 percentage points depending on the states included and the research methods 
used.'® 

Over the past five years. Demos has commissioned academic experts to conduct studies 
on the projected impact of EDR on turnout if adopted in California, New York, Iowa, and 
North Carolina. The results have been consistent. A 2002 report by Professors Michael 
Alvarez of Cal Tech, and Stephen Ansolebehere of MIT found that California would 
likely experience a 9 percentage point increase in voter participation if EDR were 
adopted." Subsequent studies have predicted a 4.9 percentage point increase in lowa'^ 
and a 5.4 percentage point increase in North Carolina.'^ In all states, projected gains are 
expected to be higher for historically marginalized populations. For example, the 
adoption of EDR in New York is expected to increase turnout 12.3 points among 18-25 


"id. 

For example, see Stephen Knack, “Election Day Registration: The Second Wave,” American Politics 
Quarterly 29(1), 65-78 (2001); Knack & White 2000; Craig L. Brians & Bernard Grofman, “Election Day 
Regi.stration’,s Effect on U.S. Voter Turnout,” 5or. Sci. Q. 82(1); 171-83 (March 2001); Mark J. Fenster, 
“The Impact of Allowing Day or Registration Voting on Turnout in U.S. Elections from 1960 to 1992,” 
American Politics Quarterly 22(1)(1994); 74-87. 

R. Michael Alvarez and Stephen Ansolabehere, California Votes: The Promise of Election Day 
Registration, Demos; A Network for Ideas & Action (2002), available at 
http://www.demos.org/pubs/callfornia_votes.pdf. 

R. Michael Alvarez and Jonathan Nagler, Election Day Registration in Iowa, Demos: A Network for 
Ideas & Action (2007), available at http://www.demos.org/pubi370.cfm. 

R. Michael Alvarez and Jonathan Nagler, Same Day Voter Registration in North Carolina, Demos: A 
Network for Ideas & Action (2007), available at http://www.demos.org/pubs/north_carolina.pdf. 
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year olds, 9.8 points among those with a grade school education or less, 1 1 points among 
Latinos, and 8.7 points among African Americans.*'* 


Corollary Benefits of Election Day Registration 


1. EDR Greatly Reduces Problems with Provisional Ballots 


After millions of citizens were denied their right to vote in the 2000 presidential 
election,'^ Congress included in the Help America Vote Act of 2002 (HAVA) a 
requirement that all states offer provisional ballots to individuals who believe they are 
registered to vote but whose names do not appear on the voter list at their polling place. 
Such ballots are counted if election officials subsequently determine that the individual 
was a legitimate voter under state law.'* While adoption of provisional balloting is a step 
forward, it has also created significant problems. Unfortunately, HAVA’s vague 
language has allowed states to adopt unnecessarily stringent standards for deciding when 
a provisional ballot would be counted. One of the most indefensible of such standards Is 
a rule currently in effect in at least 30 states in which a provisional ballot cast outside the 
voter’s precinct will automatically be rejected, even if the voter is in the correct 


''' R. Michael Alvarez, Jonathan Nagler, and Catherine H. Wilson, Making Voting Easier: Election Day 
Registration in New York, Demos: A Network for Ideas & Action (2004), available at 

http://www.demos.org/pub 1 98.cfm. 

It has been e.stimated that between 1.5 and 3 million votes were lost in the 2000 election because of 
registration problems alone, CalTech/MIT Voting Technology Project. Voting: What Is, What Could Be 
(July 2001.) 

Voters can be omitted from voter lists for many reasons. Voters can move and not re-register properly or 
re-register after the cut-off date. Their names can be purged from the list, properly or improperly. All too 
frequently, simple administrative errors in data entry such as misspelling a name or transposing numbers in 
an address can prevent a voter from being on the list. 
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jurisdiction and eligible to vote in the races on the ballot.*^ A Demos study released 
before the 2004 election, entitled Placebo Ballots, was among the first to raise concerns 
about provisional balloting.'* Our concerns were well-founded. In 2004, over one in 
three of the two million provisional ballots cast was rejected. Thirteen states each 
rejected over 10,000 provisional ballots; 23 states each counted less than 50 percent of 
provisional ballots cast.'^ In many states, the “fail-safe" had failed. 

Provisional balloting problems were not confined to their nationwide debut in the 2004 
election. While comprehensive data on the casting and counting of provisional ballots in 
the 2006 election is not yet available, substantial evidence does exist of numerous 
problems. The Election Incident Reporting System (EIRS), an innovative, web-based 
software system, captured almost 18.000 reports of election problems received and 
logged in by volunteers staffing a national, toll-free hotline for voter problems on 
November 6-7, 2006. In a recent report. Demos subsequently analyzed 520 EIRS 
provisional balloting incident reports (450 described actual problems) and reviewed 
related media reports.^® What we found is cause for national concern. Many voter 
registration lists in use on Election Day 2006 were riddled with errors. Poll workers and 
election officials were often confused about the proper application of provisional ballots 
two election cycles after HAVA went into effect. Among our findings: 


See Electionline, org, “Provisional Ballot Verification (Updated 8/28/2007)”, available at 
http;//www.etectionline.org/Default.aspx?tabid=l 113. 

Ari Z. Weisbard, Placebo Ballots: Will Fail-Safe' Provisional Voting Fail?, Demos: A Network for 
Ideas & Action (October 2004), available at http;//www.demos.org/pub296.cfm. 

Kimball W. Brace and Michael P. McDonald, 2004 Election Day Survey, U.S. Election Assistance 
Commission, 2005), available at http://www.eac.gov/election_survey_2004/toc.htm. 

Scott Novakowski, A Fallible 'Fail-Safe': An Analysis of Provisional Ballot Problems in the 2006 
Election, Demos: A Network for Ideas & Action, (forthcoming), available soon at http://www.demos.org. 
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• Over one-third of problems involved voters being denied a provisional ballot 
when they were likely entitled to one, or individuals being required to cast a 
provisional ballot when they should have voted with a regular ballot. 

• Almost 40 percent of the incidents involved problems with voter lists and other 
breakdowns in election administration occurring prior to Election Day. 

• Fifteen percent of incidents involved poll workers either requiring voters to cast 
provisional ballots even though they had provided proper ID, requesting ID 
unnecessarily or, in the case of voters who genuinely lacked the appropriate ID, 
failing to inform such voters what steps they need to take to make their vote 
count. 

Provisional ballots are clearly an unreliable remedy for voter problems on Election Day. 
They also place an extra burden on election workers trying to determine the validity of 
such ballots in the days and weeks after the election. And one can easily imagine a 
weeks-long process challenging the validity of each and every provisional ballot voter in 
places where provisional ballots could make the difference in a close race. 

Election Day Registration greatly reduces the need for provisional ballots. If a voter is 
not on the roll when they arrive at the polling place, they can register and vote without 
difficulty or challenge. Questions about eligibility can be resolved at the time of 
registration, rather than in the days after the election. According to the county clerk in 
Anoka County, Minnesota, 

“[Election Day Registration) provides us with the most up-to-date information on 
he voter.... It assures that individuals are voting for offices and districts where 
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they live on Election Day and it eliminates the need for provisional ballots 
because we can resolve any voter registration issues that day.”^' 

Indeed, in 2004, voters in EDR states cast far fewer provisional ballots than those in non- 
EDR states.^^ 

Election Day Registration thus greatly reduces the need for provisional ballots while 
providing a more reliable “fail-safe” to voters and reducing the administrative burden on 
election workers. 

2. EDR Expands Outreach by Campaigns 

As a candidate myself, it was drilled into me that 1 was only to be interested in registered 
voters. If I was walking down the street and saw people sitting on a stoop, if their names 
were not on the list I carried with me, 1 was to ignore them. All campaign 
communication - mailers, phone calls, door-knocking by volunteers - was premised on 
ignoring those people not registered to vote. A narrowed universe was who we focused 
on. While such a strategy may have been efficient for the campaign, it was unhealthy for 
our democracy. We want a democratic process that speaks to everyone. In addition to 
skewing the issues of the campaign toward groups (like senior citizens) that are heavily 

■' Electionline.org, Election-Day Registration: A Case Study, February 2007, at 8, available at 
http;//www.electionline.org/Portals/l/Publication.s/FIN AL%20EDR%20pdf.pdf. 

Although most EDR states are exempt from HAVA’S provisional balloting requirement, some EDR 
states still choose to use provisional ballots for voters who do not have proper identification at the polls. 
Wisconsin, for example, recorded only 374 provisional ballots cast in 2004 while Wyoming recorded only 
95 such ballots cast. See note 16. 
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registered, it skewed the schedule of the campaign, and the attitude of the campaign away 
from young voters, from new citizens, from poorer communities. 

In states with Election Day Registration, all eligible citizens are potential voters up until 
the day of election. Candidates have to talk with everyone. In fact, one recent academic 
study showed that individuals were more likely to be contacted by a political party in 
EDR states than in non-EDR states and that those contacted in an EDR state were more 
likely to actually turn out and vote than those contacted in a non-EDR state.^^ EDR 
offers clear benefits in this respect. 


The Arguments Against Election Day Registration 

There are a handful of arguments that are most often used in opposition to Election Day 
Registration, as well as other policies that would broaden participation. Demos has done 
extensive research on the arguments over the past several years and I would like to take 
this opportunity to present some of our findings. 

A. Administrative Complications at the Polls 


Fitzgerald, Mary. “The Triggering Effects of Election Day Registration on Partisan Mobilization 
Activities in U.S. Elections,” Paper presented at the Annual Meeting of the American Political Science 
Association, Washington, DC August 3I-September 3, 2(X)5, available at 

hltp://convention2. allacademic. com/getfile. php?file=apsa05_proceeding/2005-08- 
29/4 1 525/apsa05_proceeding_4 1 525 .pdf. 
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Some people, particularly election clerks or registrars of voters in non-EDR states, have 
raised the potential that EDR might cause real administrative complications at the polls. 
Demos recently completed a survey of election officials in EDR states and found that all 
six EDR states included in the survey were able to handle registrations on Election Day 
without disrupting the voting process.^"* The small minority of those surveyed who 
mentioned the potential for complications were quick to add that such challenges are 
more than outweighed by the benefit to voters. 

It is certainly true that to implement EDR successfully, preparation, voter education, and 
staff training are essential. The most common and effective mechanism reported by 
election administrators is to designate a separate area of the polling place for those 
registering on Election Day, allowing pre-registered voters to avoid unnecessary lines. 
Most election officials assign a “greeter” at each polling place to direct voters to the 
appropriate area depending on whether they are already registered or seek to register at 
the polling place. Educational efforts to inform the electorate of the EDR process prior to 
Election Day utilizing television, radio, and billboards, along with a poll worker training 
program that ensures all poll workers are fully versed in state regi.stration and voting 
regulations also contribute to an effective and efficient voting experience.^^ 


See Demos, Eleclion Day Regislralion: A Ground Level View (forthcoming November 2007), available 
at http://www.demo.s.org . Demos initiated a survey of 49 election officials in Idaho, Maine, Minnesota, 
New Hampshire, Wisconsin, and Wyoming over several months in 2007. The survey targeted EDR’s costs, 
administrative burdens, and security. Targeted jurisdictions ranged in size from 520,000 to fewer than 600 
residents; several had significant student papulations. 
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In fact, such polling place design and educational efforts can be a streamlining 
mechanism overall, since some confusion at the polls is a result of bottlenecks created by 
voters who come and find themselves not on the rolls. 

This of course raises another issue for our overall election administration process, which 
is the supply of poll workers adequately trained on a variety of new tasks, from electronic 
voting machines to digitized poll books. We clearly need a continuously improving 
Election Day work force, diversely recruited, with reasonable shift lengths, adequately 
compensated, and properly trained. Election Day Registration can be easily handled 
when this is the case, hut even under current circumstances, the administrative difficulties 
have not proven daunting. 

B. The Cost of EDR 

Understandably, policy makers are concerned about the potential cost of EDR. Accurate 
calculation of the incremental expense of EDR is difficult, largely due to inadequate 
record keeping and the fact that EDR costs are often embedded in state, county, and 
municipal budgets. Nevertheless, election officials in EDR states do not report 
substantially higher election administration costs because of EDR.^** Where EDR 
election clerks in Demos’ 2007 survey did identify costs associated with EDR, they 
mainly involved training and deployment of additional staff - including more poll 
workers or Election judges on Election Day and/or more clerical workers after the 
election to add new names to the voter rolls. 

“ w. 
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It should be noted, however, that the additional expenses reported in EDR states likely 
replace other costs that would have incurred had the state not had EDR. For example, 
non-EDR states regularly hire additional clerical staff in the weeks before the election to 
input the surge of registrations that come in as the deadline approaches. In EDR states, 
this cost is simply applied to additional workers inputting data after the election, during a 
time that is less frenzied than the run-up to the election, allowing them to concentrate on 
accuracy rather than speed. 

C. EDR and Voter Fraud 

No one who supports Election Day Registration wants to see ballots cast by ineligible 
voters, and it is reasonable for Congress, for state legislatures, and the public to want 
reassurance that this is not the case. The fraud issue, however, is a tempest in a teapot. 

All available empirical evidence suggests that claims of widespread voter fraud are 
largely unfounded - including in EDR states. Since the release of our pioneering study 
Securing the Vote in 2003, Demos has done considerable work on the topic of voter 
fraud. In Securing the Vote, Lorraine Minnite, a political scientist at Barnard College 
and now a Senior Fellow at Demos, conducted extensive research using news search 
engines, academic literature, government documents, congressional testimony and 
reports, law journal articles, and an in-depth review of some of the highest-profile cases 
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of real or alleged fraud and concluded that voter fraud was indeed a very rare 
occurrence."^ 


More recently, Professor Minnite completed a study focusing exclusively on voter fraud 
in EDR states between 2002 and 2005.^* Her review of nearly 4000 news accounts netted 
one case of confirmed voter impersonation at the polls - the type of fraud most frequently 
invoked by opponents of EDR. In this case, a 17-year-old New Hampshire high school 
student who has the same name as his father cast his father’s ballot in the 2004 
Republican presidential primary. A new Department of Justice initiative to aggressively 
combat voter fraud resulted in prosecutions in only one EDR state - Wisconsin. Of 
fourteen Milwaukee residents charged with double voting or voting while disfranchised 
due to a felony conviction, all but five cases were dismissed or the defendants 
exonerated. Those five were charged with felon voting - not with double voting or 
impersonating another voter. 


There are a number of reasons for this lack of fraud in EDR states. First of all, voter 
fraud is a felony with substantial penalties attached in every state. Because of its 
seriousness, several of the Election Day Registration statutes specify priority status for 
investigations and prosecutions of election fraud. A voter is taking a very big risk to cast 
that extra vote, or cast a vote to which they are not entitled. Second, there are voter 


David Callahan and Lorraine C. Minnite. Securing the Vote: An Analysis of Election Fraud, Demos: A 
Network for Ideas & Action (2003), available at http://www.demos.orL'/mibl I l.cfm . For an updated 
version see Lorraine C. Minnite, An Analysis of Voter Fraud in the United Slates, Demos: A Network for 
Ideas & Action (September 2007), available at http://www.demos.org/publ492.cfm. 

Lorraine C. Minnite, Election Day Registration: A Study of Voter Fraud Allegations and Findings on 
Voter Roll Security, Demos: A Network for Ideas & Action, available at 

http://www,demos.org/pub 1 493. cfm. 
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identification provisions connected to state EDR statutes. These are certainly a 
reasonable component of Election Day Registration, though we strongly believe that 
Election Day registrants should not be subjected to additional, more stringent 
identification requirements than other voters. In fact, current EDR states accept a broad 
range of documents to establish identity (Idaho is the only EDR state that requires 
Election Day registrants to produce a photo ID).^^ Third, in the particular case of non- 
citizens, which has been raised a number of times in these debates, the idea that people 
would risk deportation by attempting to cast a vote, particularly when the evidence 
suggests that it is extremely difficult to get non-citizens (especially immigrants without 
legal papers) to respond to any official notification, is a highly unlikely scenario. 

The possibility of fraud - as limited as it is - is further receding due to technological 
advances in voting list management. HAVA mandates all slates to have statewide, 
computerized voter lists - an innovation that many states were already moving forward 
with on their own. The best lists - and slates are moving forward toward this goal - are 
lists that are accessible at the precinct level in real time. This will allow instantaneous 
checks on whether a voter registering at a particular place is also registered at another 
place, anywhere in the state. And the election official will certainly be able to see 
immediately if the person in front of them has voted elsewhere that day. It should also be 
noted, however, that computerized voting lists are not a prerequisite to secure EDR 
elections. In fact, states such as Minnesota, Wisconsin, and Maine have effectively 
administered secure elections for the past 30 years without such computerized lists, and 
without any widespread incidences of fraud. 
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The Momentum of EDR: 

It is particularly satisfying to note that three new states have joined the ranks of those 
allowing voters to register and vote on the same day in the past two years. Montana 
adopted EDR in 2005, Iowa adopted EDR in March of this year, and North Carolina 
adopted Same Day Registration at early voting sites - an important step towards EDR - 
this past summer. Since North Dakota does not have any statewide voter registration 
requirement, we now have 10 states that allow citizens to register and vote on the same 
day. 

Momentum for the passage of EDR has been steadily growing in the states over the past 
several years. In addition to the three relatively new EDR states, there were legislative 
proposals to allow EDR in 21 other states during the 2007 legislative session alone. In 
a number of these states the EDR proposal made significant progress but did not achieve 
final passage. In most of these states we expect that the bill will be reconsidered next 
session. The Massachusetts state legislature is still in session and it is possible that they 
will adopt an EDR proposal this year. Indeed, interest in EDR has been growing since 
the 2000 presidential election as state legislators looked for ways to improve the electoral 
process in their states. During the last seven years, proposals to allow “Same Day” or 
“Election Day” Registration were introduced in 34 of the remaining 43 states with 


™ Demos: A Network for Ideas & Action, "EDR — Legislation in State Legislatures,” as of May 2, 2007, 
available at http ;//www.demos.org/EDR/EDRworksheet_05-02-07. pdf 
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restrictive election registration deadlines. In addition to the new EDR states, same day 
registration measures were considered from coast to coast, north and south. 

Not every proposal gained sufficient momentum to achieve serious legislative attention; 
however, the mere proliferation of these proposals is evidence that support for EDR is 
growing, and extends to every region of the country. Consequently, the time is right for 
significant national attention to this proven election reform. It would be a major step 
forward if Congress adopts EDR for federal elections nationwide. 


In conclusion, the enactment of Election Day Registration would be a major advance 
toward fully inclusive and participatory elections. EDR has proven its value in seven 
states so far, and momentum for it is growing in many states around the country. As it 
has in the past, Congress can dramatically advance the election procedures utilized by the 
states. It would be a shame not to adopt a measure that can greatly increase participation 
out of concern for problems that have not been shown to exist or have been shown to be 
extremely manageable. The benefits to our citizens and our democracy, are extremely 
strong. 

Thank you for the opportunity to testify this morning. I am available to answer any 
questions at this time, and Demos is eager to work with you going forward. 
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Ms. Lofgren. Thanks to all of you for very interesting testi- 
mony. 

We now go to the time in our hearing when we have a chance 
to ask questions; and I will turn first to my colleague from Cali- 
fornia who represents San Diego, Susan Davis. 

Mrs. Davis of California. Thank you, Madam Chair. 

I appreciate your all being here. Thank you very much. 

One question that really occurred to me while you were talking, 
have we done very much tracking of those people who vote in 
same-day registration, whether or not they continue to return to 
the polls for subsequent elections? Do we have any data on that, 
as far as you know? 

Ms. Leighley. I am not aware of any tracking in terms of panel 
data on individuals. I would note, we do have some work which 
suggests that the key is getting those people in the door the first 
time; and at that point the political interest is enhanced. Mobiliza- 
tion is enhanced. They have entered in. So our best guess, from 
fairly strong theoretical arguments, is that there would likely be a 
subsequent effect. 

Mr. Tokaji. If I could just add one thing. There is also evidence 
that the benefits from election day registration in terms of increas- 
ing turnout do persist over time, specifically from the three States 
that Professor Leighley mentioned in her testimony earlier. 

Ms. Kiffmeyer. Representative Davis, Chairman Lofgren, I be- 
lieve that there is an effect that, no matter how you register to 
vote, no matter where your first time voting is, that once you begin 
that you are more likely to continue. But I don’t think it makes it 
any more so, as an opinion, how you get registered or which day. 
But I do think that it does make a difference, and that is why we 
very much focused on making sure that those young students in 
Minnesota were registered and had those opportunities right away. 
First-time voters are more likely to continue as they go along, but 
I think the methodology where they register isn’t proven to be as 
big a factor. 

Mrs. Davis of California. Thank you. 

You are capturing, though, a lot more people. So I think that you 
would suggest that if they continue to be voters that you certainly 
would have them when you might not have otherwise. And I think 
we still have questions about why we weren’t able to get to them 
in 30 days prior, but that is another issue. 

One of the things I think we would all agree on is no fraud is 
acceptable. But I think we have also talked about the suppression 
of voting issues as well. And in your experience, is there an accept- 
able level in some ways? We know that there is going to be prob- 
lems, but they seem to be rather minimal. And we know that there 
is tremendous suppression that can exist in communities just as 
well. I mean, is that something that in your positions you have dis- 
cussed? 

Because it would seem to me that, while we don’t like it, there 
may be an acceptable level. But it is also clear that — what are the 
red flags that go up when you know that something is really going 
wrong? And maybe we need to kind of look at what are those red 
flags. And, again, how would you act to secure whether it is same- 
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day registration or even registration generally that perhaps we are 
not addressing? 

Mr. Tokaji. Let me take the position that no voting fraud is ever 
acceptable. I think we are in agreement on that point. 

I would also suggest that, no matter what kind of system you 
have, there are always going to be a few people out there who are 
trying to cheat. 

I think it is important when we are talking about fraud to be 
clear about what we mean and in particular separate it into three 
categories. There is, first of all, the voter who goes to the polls on 
election day and tries to cheat, pretending to be someone they are 
not. That is extremely rare. A bit more common, though also rare, 
is people trying to cheat through absentee ballots; and if you are 
an individual voter trying to cheat, that is the way you are most 
likely to pursue. Also rare is the third kind, but again a bit more 
common than the first, which is insider fraud, people on the inside 
stuffing ballots or things like that. 

What should be emphasized is that the risks of fraud arising 
from election day registration are very small. Because if voters are 
going to try to cheat, they more often than not do it through absen- 
tee ballots, not through going into the polls on election day, pre- 
tending to be someone they are not or otherwise trying to cheat. 
And that is demonstrated by Professor Minnite’s study. 

So I don’t think there is any acceptable level of fraud, but I also 
don’t think that the evidence supports the conclusion that election 
day registration increases it. It is clear that election day registra- 
tion does increase turnout, and this is where we have a huge prob- 
lem in our society that we have not satisfactorily addressed. Not 
nearly enough people come out to vote; and, moreover, certain 
groups, including racial minorities, poor people, younger people, 
people with disabilities, are underrepresented in our voting polity. 
And that is a serious problem. Election day registration is the best 
way I know of, based on the social science evidence, to increase reg- 
istration and participation through election administration. 

Mr. Rapoport. I would add a quick comment on that. It seems 
to me that if we make the assumption that we want to guard 
against fraud as effectively as possible, there are still two paths to 
go. One is to create an election system that works as smoothly and 
as efficiently and where we give the prosecuting authorities, the 
election enforcement commissions in the States and the Attorney 
General in the State, the resources that they need to really actively 
go and search out the fraud, look at it in a case-by-case basis, and 
do it. 

The second path is to sort of tamp down on the process of allow- 
ing people to vote in a more general way, catching the fraud but 
also I think limiting significantly the amount of people that will 
vote. 

And I think the first path we have the capacity to do with the 
digitized statewide voter lists, with increasing the sophistication of 
the voter identification processes and mechanisms. I think those 
are the better ways to go. 

Ms. Lofgren. The gentlelady’s time is expired. 

I turn now to the ranking member, the gentleman from Cali- 
fornia, Mr. McCarthy. 
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Mr. McCarthy. Thank you, Madam Chair. 

I want to thank the whole panel. I appreciate all the testimony. 

Like Congresswoman Davis said, we want to make it as easy as 
possible for people to vote, and we have evolved so far in every- 
thing we do in America. You think today — and Mrs. Davis and I 
had a conversation just the other day about other countries and 
how you see the turnout so much larger than America, and people 
waiting in line, people having to walk to the polls. And we could 
vote absentee. States let you vote early out there for 2 weeks at 
a time in shopping centers and everything else. 

But one testimony struck me very unique, Ms. Kiffmeyer, taking 
from the whole perspective. Because in this committee we are also 
looking at contested elections. We have one issue in Florida 13. So 
we are looking at, is there an undervote or whatever going 
through? But do we ever also look at, if we are going to do a com- 
plete accounting, if we are looking at just the final product, was 
this person actually able to vote or should they have? 

And I do have a real concern in this whole debate of whether it 
be a provisional or not. Because once it is inside the ballot, you 
don’t know which ballot it was. There is no way of checking. 

And when you look at how close these elections are, then you 
have the whole argument about, are these people informed? Are we 
not allowing them to be more informed? The more we get in voter 
registration, that is how people use the voter rolls. Some people use 
them for wrong reasons. But that is the main reason why we are 
able to get information out. 

My question would be to Ms. Kiffmeyer, have you found — be- 
cause you have had same-day voter for quite some time, did you 
find with the college students — and you put about the ID there. 
Did you find any fraud within there? That people from other 
States, because — coming in there, going to college, voting back 
home and also voting there as well? 

Ms. Kiffmeyer. Representative Lofgren and Representative 
McCarthy, certainly we have cases. There are instances of convic- 
tions. But what we have found, though, is that the tools that we 
need in order to verify some of these things are nonexistent. In 
other words, is there fraud is one question. The second thing is, do 
you have a system to catch it? Do you have a system that can give 
you that degree of certainty? 

When you have students coming from other States and voting in 
your State, there is no ID requirement. They come in on election 
day. The ballot is live and counted. Then, afterwards, a 
nonforwardable postcard is sent to them. What happens to that 
nonforwardable postcard? I mean, those are the kinds of re- 
searches. 

Newspaper reports, by the time things get to a newspaper, there 
is lots of stuff going on that never hit the newspaper. You need to 
dig a little deeper and also be wiser about the actual system and 
what is really happening to know what to do there. 

But those tools to verify that those students — did they vote in 
their home State? Did they vote also in Minnesota? Can we know? 
And shouldn’t we know? 

Where are the tools that enable us to give what I believe we owe 
to the American people? I mean, we do it on the side of the ballots. 
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We have the recounts and we have all this and we have attorneys 
and we have all this stuff going on. But it seems like on this side, 
when it comes to registration, there is almost a sense of faith-based 
trust in regards to registration, that, ergo, they registered, ergo, it 
must be true, without the same level of scrutiny that we give in 
the ballots themselves. 

Mr. McCarthy. We are pretty much leaving the door unlocked, 
like your analogy earlier, because we don’t have the information to 
even check to see about the accuracy within there. 

I know HAVA has — if you are a first-time voter and you register, 
first-time registered and first-time voter, they make you form a 
check of an ID or you get mailed it back. Would you think, if a per- 
son goes to the ballot and they are first-time registering to vote, 
should there be any other check there? Should people show an ID? 

Ms. Kiffmeyer. Well, certainly when you have your check and 
you go to cash your check, in most every instance you are required 
to show some sort of identification to tie those two records together. 
In other words, here is my name on the roster and here is my 
name on this ID, and you tie those things together. That is just a 
common-sense thing that is used everywhere else in our society. 
And the only place it is wholly absent, many times, is in the polling 
place on election day, where you are getting a vote, a real live bal- 
lot. 

Mr. McCarthy. Because it is the only registering by mail the 
first time that we do that check. 

Now, the only other question I have, maybe to Mr. Rapoport, 
would you support showing an ID? I know a lot of people use driv- 
er’s license. I come from a State that first proposed giving driver’s 
license to illegals. It got repealed. Where is your position on that? 

Mr. Rapoport. I think it is reasonable for a first-time registrant 
to show identification. I think the question becomes, “what are the 
acceptable forms of identification?" 

We negotiated this very carefully when I was the chairman of the 
Government Administration and Elections Committee in the Con- 
necticut legislature about what form of ID. And where we ended up 
was a list of acceptable IDs, driver’s license probably the most 
used, electronic benefit transfer cards, student IDs, but anything 
that has both a signature and either a picture or an address. And 
then the last, the sort of fail-safe, is an attestation requirement 
where a voter can, if they are absolutely lacking ID, sign an affi- 
davit stating — under penalty of perjury stating I am who I am. And 
if someone else were to come and vote there, under that name you 
have at least the beginnings of a signature to do it. 

I will say that in the 15 years since that system has been en- 
acted in Connecticut, there has been not a single prosecution for 
false identification. There have been election fraud issues in Con- 
necticut. They have been entirely in the misuse of absentee ballots. 

Mr. McCarthy. One quick follow-up. I know that was 15 years 
ago. Would you still have that opinion now, with the debate going 
on about illegals being able to have a driver’s license? Would a 
driver’s license still be okay for you for the IDing, for that pur- 
poses? 

Mr. Rapoport. I imagine that it would. I think there probably 
would be some differentiation in the license. 
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But I also say this, that I think that the people who have studied 
this generally feel that people who are not citizens and who are 
subject to deportation or subject to real problems are very unlikely 
to expose themselves by coming out to vote. I think it is hard to 
get them to respond to many things at all. 

Mr. McCarthy. Madam Chair, I do want to thank you for — it 
must have been our miscommunication that you did from 6-4. And 
if we are moving beyond three in the majority and one on the mi- 
nority for witnesses, it would be my intent to withdraw my rule 11, 
and I thank you for that. 

Ms. Lofgren. We should have a discussion of this at a later 
time. 

Mr. Ellison is recognized for 5 minutes. 

Mr. Ellison. Thank you. Madam Chair; and let me thank all the 
panelists. And I hope you all will forgive me for thanking Ms. 
Kififmeyer to be here in particular. She is from Minnesota, and she 
and I worked together over the years. She could report how we 
showed up in places around the district and tried to encourage peo- 
ple to go vote, and I want to thank you for the work you did then 
and for coming out today. 

Professor Tokaji, one question I want to ask you is there seems 
to be sort of a dispute in the statistics about whether or not same- 
day voter registration increases voter turnout. Secretary Kiffmeyer 
said that we already had high voter turnout in Minnesota, and so 
same-day voter registration didn’t really change that. What if we 
look at it in a more broad sense, look at the more comprehensive 
look at all the States that have it? Can you say with some author- 
ity that it actually does increase voter turnout? 

Mr. Tokaji. I say with absolute confidence that election day 
voter registration increases turnout, and I believe I have looked at 
all the social science evidence that exists on this subject. I think 
Secretary of State Ritchie explained one of the blips in Minnesota, 
which had to do with the fact that we were lowering the voting age 
at around the same time as some of those studies. But there is no 
reasonable basis for disputing, based on the evidence that election 
day registration increases turnout. It is — I would say it is a social 
scientific fact, just as evolution is a natural scientific fact, is at that 
level of clarity. There is reason 

Mr. Ellison. There are people who debate that, too. 

Mr. Tokaji. There are always going to be people who debate cer- 
tain things. There may be some reason for quibbling about exactly 
how much you think it increases turnout, but there is no reason- 
able basis on the evidence for questioning that it increases turnout. 

Mr. Ellison. Thank you. Professor; and thank you. Everybody 
had an excellent presentation I want to say. 

What about your thoughts on this. Professor Leighley? Do you 
agree or concur with Professor Tokaji on this issue? 

Ms. Leighley. I do. This is one of the few places where, in study- 
ing electoral behavior in the United States, there is a clear una- 
nimity in all of the studies about increases that result from election 
day registration; and it is based on empirical evidence, things that 
we actually observe in the world, as opposed to concerns or ques- 
tions or allegations. 
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Mr. Ellison. How about you, Secretary Rapoport? Do you concur 
with Professor Leighley and Professor Tokaji? 

Mr. Rapoport. I do, and I think the evidence is consistent. I 
want to call the committee’s attention to a chart which is actually 
not in what I introduced, but I can leave it and copies can be made. 

Mr. Ellison. Can I offer unanimous consent that it be intro- 
duced? 

Ms. Lofgren. Yes. Without objection. 

[The information follows:] 
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PREFACE 

The 2000 election was a deeply troubling episode in the history of our democ- 
racy. In addition !o ihe widespread vodng and recount problems in Florida and 
elsewhere, the election cast a harsh light on broader weaknesses in our electoral 
system. Voter turnout remained at neat-record low levels in 2000, and tens of 
millions of Americans were not even registered to vote. In most states, unregis- 
tered voters who became interested in participating during the final days of the 
election were unable to do so laecause of registration deadlines up to fcjur weeks 
before election day. Many voters who went to the polls were barred from cast- 
ing a ballot because of widespread problems with registration lists - obstacles 
that existed not just in Florida but also in two dozen other states. 

This report examines election day registration (EDR), an important reform 
measure that would help address some of the problems highlighted by the 2(X)0 
election. Currently, six states have election day registration - Wisconsin, Maine, 
Minnesota, Idaho, Wyoming and New Hampshire. As the researdi presented in 
this report shows, allowing voters to register and vote on election day helps to 
increase participation significantly and to ensure that all voters who arrive at the 
polls can vote. The six slates with election day registration have suhstantially 
higher voter nirnout than the national average and report few problems with 
fraud, excessive costs, or administrative complexity. Extending election day reg- 
istration CO other states, and eventually the entire nation, would bring millions of 
new v'otccs to the polls and help rex^rse the long-term decline of voting in the 
United States. 

Despite its promise, election day registration is only one part of a broader 
democracy reform agenda. Many other important reform measures arc needed 
to broaden voter participation and ensure that our democratic system is open 
and inclusive, lliesc include: cn.suring that all existing federal laws governing 
voter regivStrarion and voting rights arc vigorously enforced, restoring voting 
rights to ex-offenders who have paid their debt to society, enacting comprehen- 
,sive campaign finance reform, proportional or instant run-off voting, comput- 
erizing voter registration systems in all states, and strengthening civic education 
in our schools. 

Dem/ work seeks to advance this broad democracy agenda. We are working 
with advocates, scholars, and policymakers around the nation to build a strong 
and effective movement for reform. In a number of states, efforts are underway 
to enact election day registration as one critical step toward strengthening our 
democracy. We hope that this reporrwill be u,seful to this work. 



Miles Rapoport 
President 
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SUMMARY AND RECOMMENDATIONS 

The Problem 

• Voter turnout rti U.S. clecrions has reached record lows. Only 51% of 
the popukrion voted in the 200<) presidential election. People of color, 
the young, the mobile, and low-income Americans are less likely to vote 
than others. Nearly 50 million eligible Americans were not registered Co 
vote in the 2000 election. 

• \'ocer registration procedures pose barriers to voter partacipation. In 
many states, registratitrn deadlines occur substantially before elecriotr 
dav. States with registration cut-off dates closer to election day have 
higher voter turnout than states with earlier cut-off dates. 

• In the aftermath of the 21KX) election, election officials from numerous 
slates reported chat some voters were unable to vote because their 
names were nor on voter lists when they arrived at polling places. 

One Response: Election Day Registration 

• Six states - Wisconsin, Maine, Minnesota, Idaho, Wyoming and New 
Hampshire - currently have election day registration (liDR). These 
states have consistently achieved voter turnout that is 8% to 15% better 
than the national average. 

• One of the biggest advantages of EDR is that individuals who become 
interested in the campaign close to clcciion day arc able to \TDtc. 

• EDR helps to ensure that all citizens who arrive at the polls have an 
opportunity to vote, even if their names have accidentally been left off 
voter lists. 

• EDR enables new residents in an election district to register and vote 
more easily. Over 40 million Americans moved between March 1999 and 
March 2000, and these .Americans had far lower registration and voting 
rates than other citizens. The young, people of color, and low-income 
/Americans are especially likely to be mobile. 

• States using EDR reporr few problems with fraud, administrative 
complexity, or excessive cost. 

Policy Recommendations 

• All states currently without EDR should move toward instituting this 
reform. 

• All states that do not now have computerized statewide voter registra- 
tion databases should create them. The.se systems will facilitate the 
implementation of EDR, reduce the possibility of voter fraud, increase 
administrative efficiency at the polls, and enable those citizens who are 
mobile Co retain their opportunity to vote. 
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Stares should ensure that poDing places coiuph witii all federal \(jnng 
rights laws. All polling places should l>e statfed bv adcqu.itciv trained and 
well-paid election officials capable of helping citizens register and vote. 

States enacting EDR should avoid erecting unreasonable barriers to rt-gis- 
irarion ar polling places. An\' requirement that registrants produce 
evidence of their eligibility should be narrowly raiJcrrcd and ctfuirablt 
implemented. Provisional ballots shoukl also be available at all polling 
places. 

In states where the implementation of EDR m.n not be immcdiatelv 
practical, states should consider reducing voter rcgisiraiion deadlines as an 
interim measure to increase opportiinirics for voter participaiion. 
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Overview 

On November 7, 2000, o\er 80 million Americans eligible to cast a vote in fhe 
national clccuoia failed to do so. A quarter of eligible American citizens were nc)t 
even registered to vote on election dari’. Along with many other flaws in our 
democratic system, the 20(K') election illustrated the enduring and severe prob- 
lems of low voter registration and participation. The election also exposed seri- 
ous problems at ptdling places, including voters in states across the country find- 
ing themselves not on \oter lists even though they had registered in a timely 
fashion. Election day registration (ItDR) provides the ability both to register and 
to vote at the polls on election day. 'llie six states using EDR have higher than 
average voter turnout rates and report few' problems with fraud, administrati\'e 
complexity, or excessive cost. Extending this reform nationwide will make it eas- 
ier for citizens to become actively invoh^ed in the political process. 

The Problem: Low Voter Turnout and 
Frustrated Voters 

Voter airnoui in elections has reached record lows. Only 51% of the population 
voted in the 2000 presidential election.* This was an improvement in turnout 
over the previous presidential election in 1 996, when jiKt 49% of the population 
voted. Voter turnout in the US. has not risen above (lO^/o since 1968, and is con- 
sistently much lower than in other industrialized nations.^ In addition to the 
problem of low voter turnout, the 2000 election saw many people who tried to 
vote turned away at the polls because of problems with vocet registration lists. 

Low voter turnout raises fundamental questions about the effective functioning 
and fairness of our democratic process. Declining participation over recent 
decades has been linked to a wide number of factors, from diminishing public 
faith in government to the weakening of political parties.-^ Barriers posed by 
voter regivsrration procedures also play a role in reducing participation. 

Prior to 1993, the process of voter registration was made difficult by the lack of 
convenient opportunities for citizens to register by mail or in the course of rou- 
tine interactions with government.'^ In 1993, President Clinton signed the 
Navional Voter Registration Act (NVRA) or “Motor Voter” Act - an historic 
piece of legislation brought about by an extended advocacy campaign aimed at 
increasing voter participation. The provisions of this act were intended to make 
voter registration easier, i'hc N\'R.’\ increased the number of locations wdicrc 
voter registration could take place. In particular, the Department of .Motor 
N'cbiclcs (DMV), public assistance offices, and other state agencies were made 
inro registration sires so that people applying for driy^rs’ licenses or government 
assistance could register to vote at the same rime. The NVRA also mandated 
stares to allow mail-in voter registration. 


4 
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Low voter turnout 
raises fundamental 
questions about the 
functioning and 
fairness of our 
democratic process. 


Vorer registration has increased since the passage til rhe W RA. 'l lit- I cderal 
O.lccrion Commission (FEC) reports that 7()% of the U.S. \ oting age populaiion 
was registered in 2()0{), up from 70.8% in 1992C V'C’hile ?.(>"■''<' at the loial num- 
ber of new registrations took place at agencies in 1999 and and lu-arlv a 

third of them were conducted by mail, 31.8% of voter registrations toi.>k place 
at the Department of Motor Vehicles/’ Despite an ovcrvi!l increase in narirjjta] 
registration rates, however, there arc significant dilfcrenccs in who is registered 
to vote based on age, education, length of residency, race and cihnicitv. 

Dnc of rhe largest variations in voter registraEi<.>[i rates is correlateLl with age. 
People 18-24 years old have the lowest rates of registration, 43.6“ e in 1998. while 
older .Americans have the highe,si rates - more than three puarters of those fw cr 
65 years old were re^stered in 1998. ' Another vast variauon in registration rates 
is due ro educational attainment. Only 43.4'’’ i< of people wirhonr a high school 
diploma reported being registered in 1998. while ~3.8'' - of people wuh a bache- 
lor’s degree were registered. Those with advanced degrees were registered at the 
highest levels - 7”.7% jn 1998. Idkewtsc, those with lower incomes were less like- 
ly to be registered. ).xss than half of people with incomes under S.5ii.t,>tit) report- 
ed being registered in 1998 - compared with of chose with incomes of 

S7.5.nflO or over free tablc).^ 


J.engfh of residence is rhe other major factor governing a person's likelihood to 
be registered !«> vofe. Only 43.2'‘’n of those who lived someplace for less than 6 
months were registered to vote in 1998, compared to 76'V,> of those who had 
l.icen in the same residence for 5 years or longer.-' This Is a significant fact in a 
naritan that has a ven- high level of geographic mobdiry, According to the IIS. 
C.'ensus bureau. 43.4 million Americans mtwed between March 1999 and March 
2b0b. or 16‘’ o t)f the population. Over half of these moves were in the same 
county and 20''-n were between ccmnrics in rhe same state. ()nly 2f)"'W of moves 
were to a difleix-nt state. Recent movers also tend to Lie djspr(.)porvionatcly' 
younger (the majoriry are in their twenties), nonwhvte, and poor - three groups 
already less likely to register and vote.*" 

The problem of frustrated voters at polling places who find themselves unable 
to vote is less sysrcmic and long-term than the phenomenon of declining voter 
turnout. Mowever, this prolilem is still significant. According ro an August 2001 
congressional report, “Eligible voters in at least 25 staves went to the polls in the 
2000 presidenrial election and found their names were illegally purged from the 
rolls or not added ai a timely fashion.”” Most of these problems were caused 
when people who registered for the first time at state agencies through provi- 
sions mandated by rhe NMIA w^crc not included in voter lists given t(,' poll work- 
ers. Many of these new registrations occurred long before statewide registration 
deadlines expired. 


In a |uly 2lM)l report ro Congress about the effectiveness of the \A'RA. the 
Federal niccrion Commission (F£iC) notes that rhe 2(M)li election produced a 
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Table 1. Registration Rates In Four Stetes by Race^thniclty, 1998 
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After the 2000 
election, 25 states 
reported problems 
with voters not 
being on voting lists 
when they arrived 
at polling places. 


rc-cofd number of compiainrs about registmions thai were noi acided ro rhe 
voter lists m a timely fashiond- A 2001 Caltech/ Ml'!' report on voting techno! 
ogv estimates that bet^^’een one-and-a-half and three million vftres were lost or 
not cast in 2000 because tif problems with the registration process and \i)ter 
lists.'' 

Beyond Motor Voter: 

Lowering Registration Barriers 

New steps are needcxl ro simplify voter registration and lo ensure rhai all poten- 
tial voters have maxunum oppormnities f<i parricipacc. In all but secen states fthe 
exceptions are North Dakota, which has no voter registration at all, and Maine. 
Wisconsin, Minnesota. New Hampshire, Wvoming and Idaho, which rise f’DR), 
voter registration deadlines occur substantiallv betore election dviy, often 29 or 
30 days in advance. Such deadlines prevent unregistered voters with a late 
!nterc.st in elections from voting. 

J'he number of voters barred from the process in this wav can he significant. 
During the final weeks of a campaign, politicians advertise vigorouslv rc' get 
their message.s across, and races inevitably tighten. Typically, the public’s inreresr 
in elections surges at this time. Tor instance, in the 20(i0 Presidential election 
59" <• of people sun^cyed reported giving “quite a lot” of ihought. to the election 
btrween September 1 1 and !~, and 62% reported giving “quite a lot” of ihought 
ro the election between October 2 and Ociobcr S (the period when most regis- 
rration-Jcadlines occur). However, these numbers jumped to 70'’'t> between 
Octfiber 16 and October 22, and to becw'een October .30 and November 
.3.' ' In another indicator of late breaking interest, the number of new voting reg- 
istrants rends to spike upward a.s election day approaches. 

N<.it surprisingly, rhe evidence suggests thar those states with cut-off dates clos- 
er to election day experience higher voter turnout. '■ ,'Vn analysis of rite relation- 
ship benvecn voter registration deadlines and voter turnout in the 1 996 and 2000 
general elections reveals that states with voter cut-off dares closer ro election day 
had higher i.urnouts. Nine of the thirteen states wirii registration deadline cut- 
offs of 21 or fewer clays l>efore election day ranked among die fifteen states 
nanonwidc with the highcsi voter turnout. (Excluding the six stares with EDR 
and North Dakota.) 

Electoral rcftirms bevond the N\'R.\ arc needed for several reasons. I’he NVRA 
is silent on the subject of registration deadlines; states -are free ro set their own. 
They can thcjrcfore deny pc^tential voters with a lasr-minutc interest in an eicc- 
lion the opportunity to participate. Furthermore, while the W'RA seeks to 
ensure that registrants who change residence wuhia a 5'oting jurisciicrion remain 
on voter lists, states have wide latitude on how- to comply with rhe Act’s so-called 
“fail-safe” provisions. These provisions are basexl on the principle ihar “once 
registered, a voter should remain on the list of voicrs so Ping as the indivielual 
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remains eligible to vote in that jurisdiction.”^^ The FEC has reported contimiing 
problems with this aspect of the N\TIA. For example, nearly half of all states do 
not offer provisional ballots - the best way to implement fail-safe voting.’’ 

Other problems persist with the impiementation of the NVRA. One of these 
involves the failure of stares to comply fully with the Act’s provisions for offering 
registration opportunities at government agencies other than the DMV, such as at 
public assistance offices.’® 

Even when perfectly implemented, the NVRA may not reach people who have 
recently moved across count)’ lines within their own state, who are unclear as to 
where to register, and who have not yet gotten a new drivers’ license. Recent movers 
mav not have information about mail-in registration, or mail-in registration forms 
mav not be broadly available. Some mail-in registration forms available on the 
Internet are not considered valid bv stale election officials.''-' Citizens with limited 
English proficiency or ihose with disabilities may have special problems becoming 
quickly registered. 

Overall, according to the Census Bureau surv'eys, the N\'’RA has been more suc- 
ccs.sful in reaching some groups of American.s than others. Non-urhan Americans 
are more likely to register at the DM\’ than are city dwellers, particularly African- 
American and Latino urban residents. African-Americans arc also less likely to take 
advantage of the mail-in registration provision, and the faUure of states to imple- 
ment the NML-Vs provisions for registering in public assistance agencies dispro- 
portionately affects people of color. African-American and Latino urban residents 
are most likely to registei’ through special voter registration efforts unconnected to 
the NVRA.2<> 

More aggressive implementation of the N\'Rj’\ by aU stares would increase the 
opportunities for people to register and help decrease problems at the polls. Even 
then, however, obstacles to registration would still be greater than they need to be. 
EDR ctjuld help circumvent nearly every remaining obstacle to registration. 

Reducing Problems at the Polls 

Klecrion day registration systems would enable all voters who come to the polls to 
cast a bailor. Under EDR. systems, voters who mistakenly think they arc registered 
can register on election day. Voters whose N\’RA registrations were not added to 
voter lists in a timely fashion can re-register. \'oters who have been mistakenly 
purged for various reasons can also re-registcr. 

In the 2000 election, states with EDR were not immune from widespread problems 
with purged voter list.s or with new' registrations not being added tcj voter lists in a 
timely fashion. However, EDR helped cushion the negative impact of these prob- 
lems, In Maine, for example, law'yers for the Democratic Party accused Portland 
officials of illegally purging the names of as many as 15,000 voters.-' In addition, it 
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was reported that the applications of some voters who iet>isrcred through rhe 
Department of Motor Vehicles were not forwarded to the state elections dhi- 
sion. ’I'he good news was that in Portland, purged voters did h;n c the recourse, 
albeit an inconvenient one, of re-registering to vote on election dav ar (.irv Hall 
- thanks to Maine's svstem of election day registration. -- 

There are no reliable estimates of how manv people arriving at polling places 
were unable to wic in the 2000 election because their trarncs were not oti voter 
lists. Clcarlv, though, if liDR were in place in the 2.S stares that reported such 
problems, thousands of excluded voters would have had the option of re-regis- 
lering on election day and casting a ballot. 

Election Day Voter Registration in Practice 

r.lcction dav registration has long been recogni/cd as a means of reducing the 
barriers to participation and raising voter turnoui. In after KDR was suc- 

cessfiiUv implemented in Minnesota and dsewhere. Presidcni Carter promoted 
legislation to extend E^DR to the national level. -' llecause it lacked bipartisan 
support, the Carter Administration’s proposal was ultimarelv modified to make 
CDR optional, rather than mandatory, for states to u.sc. The bill rherefore effec- 
tively lost its legislative clout.2» Despite this setback. CDR's proponents have 
continued to advocate for it as an effective way to extend the franchise. .Six stares 
currcntlv use ErDR. Three of them - Wisconsin. Minnesota and Maine -- have 
used IT)R since the lOTlls. Three others - Wyoming. \'cw Hampshire and 
Idaho - adopted IvDR in 199.3-1994.-’ All of the state.s that implemented FDR 
in the I99(is did s<» to avfiid complying with the NN'RA. 

.All stares with election dav tegistration have pre-election registration deadlines. 
These deadlines v'ary from 10 days in New Hampshire to 25 days in Idaho. After 
the cutoff, voters who wish to register have the option of doing so on election 
day. 

Election day voter registration is a rciafivcly straightforward pn.xtedure in eaclt 
of (he six states. Hchirc thev can register and vote, individuals mu.si: show proof 
of identity and residency. Each state has different requirements concerning the 
documentation that will suffice f<>r this purpose. For instance. Wisconsin and 
Minnesota do not mandate the use of picture identification, Appropriate docu- 
mentation ranges from drivers’ liccnse.s and passports to leases and utility bills. 
By contrast, Idaho has amended its laws to require that potential voters provide 
picture ideniificacion as well as a document providing proof of residency. New 
Hampshire residents must complete an affidavit and show proof of age and rcs- 
idenc\. If election clerks doubt the veracity of a person’s identity or residency 
claim, iben they can contest the ballot, usually bv marking it, or by keeping it to 
the side so that it may be checked at a later date. After elections, Wisconsin and 
Minnesota also verify the registrants' residency by sending out postcards that 
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cannot be forwarded to the addresses they provide. 

Election officials receive training, generally at the county or city level, to handle 
election day registration. In an attempt to head off long lines and to awiid the frus- 
trations associated with them, the state of Wisconsin assigns new registrants to 
separate voting areas from pre-registered voters, Wlien v'oters arth’e at the polls, a 
“greeter” talks with them and directs them to the appropriate area. Election offi- 
cials observe that thev have prevented cxcessit^ congestion, even in metropolitan 
locations, bv structuring the phvsical environment of the polling place in this way. 
They also stress repeatedly that there is a difference between allowing election day 
registration and having all voters register on election day Many potential voters 
pro-register in states using EDR, and those who choose to register on election day 
arc typically insufficient in number to cause significant delays at the polls. Maine 
avoids congestion at the polls by insisting that residents of large urban areas who 
use EDR register at a ilifferent, centralized location. 

As noted above, states with EDR were not exempt from the widely reported prob- 
lems at polling place.s during the 2000 election. There is no evidence, liowevcr, that 
EDR was responsible for these problems. For example, election officials and advo- 
cates report that major disorder and frustration occurred at the polls in Wisconsin, 
where many polling places were understaffed because of a failure to predict high 
turnejut and an unwiliingttess to pay poll workers adequately. Similac problems 
were nor e.xpcrienced in Wisconsin during the 1998 or 1996 elections. 

EDR AND Voter Turnout 

The states using EDR have significantly higher voter turnout than the national 
a^x!ragc. In the 2000 presidential election, 68.8% of Minnesota tesidents of voting 
age turned out to vote, while 67..3% i>f Maine residents, 66.1% of Wisconsin res- 
idents, 62,5% of New Hampshire residents, .59.7% of Wyoming residents, and 
.54.5% of Idaho residents followed suit. Four of the six states with voter turnouts 
at least 10% higher chan the national voter turnout of 51.3% wctc states using 
F.DR.2^’ 

In 1996, when voter turnout in the United States was 49%, all six states using EDR 
had turnout over 57%. Maine had the highest voter turnout in the nation in 1996 
- 71,9% of its electorate vored.^’ 

Extrapolating from past experience, political scientist Mark J. Fenster estimates 
that implementing EDR nation-wide could increase electoral participation in US. 
presidential elections by 8.54 million.^^ Based on an analysis of the states that had 
EDR between 1972 and 1996, political scientists Craig Leonard Brians and 
Bernard Grofman estimate that eliminating voter registration deadlines and imple- 
menting same day registration would produce a ?-percentage point rise in voter 
turnout in the average st.tte, Brians and Grofman stress that middle class voters are 
most likely to take advantage of F..DR. They also note that turnout gains in the so- 
callcd “second wave” states (those implementing EDR in 199.3) havxi been less sig- 


Election day 
registration can 
be implemented 
with relative 
speed and ease 
in many states. 
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oificant than gains in the three “first wave” states. ^9 Stephtai K.nack specifically 
examines the three states that adopted. EDR in 1993. In concra.st with Btijins and 
Cjrofraan, he suggests that EDR produces a 6-pcrcenfage pc)ttit rise in mid-rcrm 
elections and a 3-percenCage point rise in presidential elections.-^*' 


Voter f egistration 
deadlines prevent 
imregistefed voters 


A central advantage of EDR is that indmduals who l>ccoinc iiifercsttid in a cam- 
paign close to election day are able to vote. When .registration deadlines occur 
well in advance of election day, people who become engaged by the arguments 
circulating during the final w'eeks of -an election campaign an(.l haAX not [ircvi- 
ously registered to vote find themseh'-es effectively di.scnfranchiscd- '.r.hey arc 
unable to support the candidate of their choice at the ballot box. Ba' contrast, in 



Case Study of Success: EDR in Minnesota 


J..-aw'’s establishing Section day registration itr the state of Minnesota were .first 
passed in 1973, EDR has been used for all primary and general electi.o.ns in t:he 
state since 1974. Slate officials report that the system generally works well and 
voters also appear to be happy with EDK. Minnesota has (.me of the highest 
voter turnout rates in. the country. Ox'er the past quartet cejuvirv, up to otie-fifth 
of voters who registered in Minnesota did so ort election diW. 
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’lb rep.sier at the polls on election day, a person needs to verity his or hex residence 
bv shfAvisig ckcrion judges information from one of the foflow’ing categories: 

* ;\ current Minnesota drivers license or a state identity card. A learner’s 
permit or a receipt for a new identity card will also suffice as adet^uale 
documentation for registmtion. 

* Any other document appro'^'ed by the secretary of state’s office for idend- 
ftcalion purpt^ses (including a notice of late registration card mailed to a 
Minnesota aildrcss; a U.S. passport or military I.D. plus a utility' biU mailed 
to a Minnesota address within 30 days of the election; and a viable regis- 
tration at a different address in the same Minnesota precinct). 

* A valid student picture I.D. with a fee statement or registration stimmary 
showing the student’s address. A valid student I-D. alone will suffice if ihc 
student is aireadv on a student housing list on file at the polling place. 

* Alt crnatiYcIv, a person who seeks to register at the polls on election day can 
have a voter wht) is already registered in that precinct sign an oath vouching 
for their rx'sidcnce. 


Table 3. Voter Turnout in Prcsidetitial Elections in States with EDR, by Percentage, 1968-2000.''' 
{boldface indicates when EDR was fiistituted). 
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1968 

60.84 

66.37 

73.75 

66.52 

73.34 

69.62 

66.95 

1972 

55.21 

60.27 

68.65 

62.49 

63.34 

63.63 

64.41 

1976 

53.55 

63.66 

71.53 

66.52 

60.68 

57.27 

58.56 

1980 

52.56 

64.49 

69.96 

67.35 

67.71 

. 57.14 

53,23 

1984 

53.11 

64.77 

68.16 

63.46 

59.93 

. 52.98 

53.38 

1988 

50.15 

62.15 

66.33 

61.98 

58.34 

54.81 

50.30 

1992 

55.23 

71.98 

71.73 

68.99 

65.16 

63.14 

62.30 

1996 

49.08 

71.90 

64.07 

57.43 

57.05 

57.30 

59.43 

2000 

51.30 

67.30 

68.80 

66.10 

54.50 

62.50 

59.70 
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Election day 
registration helps 
ensure that aU voters 
who arrive at the 
polls have an 
opportunity to vote, 
even if their names 
have been left off 
voting lists. 


Election Oifidals can potentiallv “chaUenge” any vtsrt-f w h Hr is-mii 
istering fraudulently^ All registration cards coinpltttd <ii c l ■'i t t is n i 
w-arded to the county auditor. The auditor adds the n.ous o! u ' v i j r t 
registration list unless the original registration is found to be iN ii ' l 
cicnt.” The auditor also sends non-forwardable mail tc» nv ri 1 1 i lu 
m<ul is rerorned, ma? challenge their voting status. 

Ttie 1998 gubernatorial race in Minnesota is sndicathT of the\x.n ri ohici' THil 
can facilitate last minute engagement and participation, espi\ i ilK ! u; ' • > n'g 
voters, jesse Ventiura, a former professional virrestlcr, ran u'-ing a pupnif'ib ‘'lun 
eg)”, placing campaign advertisements on tcleM^uin piog, un uioK.k! 

of on the nightly news, and \swking until the \'ery last nunuu to p im t!c( ror ,1 
support. His strategy worked. Four weeks before election dj^ a pdl sluiwi J ti’ r 
Ventura had captured 13% of the vote. Less ihaii a week boiorc the eleaiou, 
these numbers had gro^xm to 23%. As commentator Lisa Dtsv h nvnc'> Bee ui'C 
this jump occurred after the 15 to 29 day period where most states lIosy v>ui ng- 
istration, and even after the ten day mark where the mote progressu e stares dra w 
the line, \tenmra could not have capitalized on it without clecnon-dav rt^gsstni- 
tion.”-5-'^ 


d'hc statistics from the 1998 ^bernarorial elccfioti in .Minnesota arc very reveah 
ing. About 163o of the total vote on election day were new voters, registering 
for the first time at the polls, tialf of these individuals were under age 29, and. 
many of them were from bluc-collar districts. Exit polls show that: al.m«st every- 
one who registered to vote on election, ilay voted for Wtirura, .Although it is 
impossible to isolate a single variable, such as EDR, and say that it caused 
\’enrura’s victory, it seems clear that a correlation exists bcrv-eeti voter registra- 
tion deadlifies (or the lack thereof in Minnesota) and voter 


Table 4: Voting in Presidential Elections in Minnesota, 1976--2000^ 
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1976 

53.55 

71.53 

22.95 

1980 

52.56 

69.96 

20.85 

1984 

53.11 

68.16 

16.30 

1988 

50.15 

66.33 

17.16 

1992 

55.23 

71.73 

18.15 

1996 

49.08 

64.07 

15.25 

2000 

51.30 

68.80 

I8.SS 
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Questions and Answers about EDR 

F"'!ccdon dav rcgisiration has the potential to increase voter registration and 
rnrnoitc, and to ensure that at! voters who arrh’e at the polls are able to cast a 
ballot. But while EDR has the potential to reduce barriers to political participa- 
tion, it must be instituted carefully to prex-ent potential pitfalls. EDR proposals 
raise a scries of important questions. 

Q: Will EDR encourage voter fraud? 

A: While the specter of voter fraud has historically been used to restrict voting 
opportunities and access to the franchise, concerns about fraud arc important to 
consider in regard to any measure aimed at facilitating the process of registering 
and voting, including EDR. 

Minimal Fraud in EDR Slates. Officials in the six states where EDR is prac- 
ticed report minimal problems with fraud. In fact, reports on voting problems 
and irregularities in the 2(X)() election found little incidence of fraud throughout 
the United States. Problems with voter fraud in the past several federal elections 
have gencrallv been modest in scope and have not been correlated with the exis- 
tence of liDR. Voter fraud is a federal felony that carries significant criminal 
penalties. 

Computerized Records. In the age of computers, effective mea.sures can be 
taken to minicnizc voter fraud, One such measure entails creating a database of 
registered voters accessible by the last few digits of a person’s social security 
number or other identifyuig data. Wyoming, for instance, is ptesendy instituting 
a system in which the names of all registered voters, including those who regis- 
ter at the polls, will be entered into a database that is accessible in “teal time” to 
all election officials. Such a system will prevent people from walking in to regis- 
ter at more than one location under the same name. If this system is designed 
in a way that facilitates information sharing with other states, then it could also 
he possible to track mobfie voters, and thus to ensure that the onc-sbeth of the 
US, population who move on an annual basis retain their votes. Computerized 
systems can also reduce voter disenfranchisement resulting from inadequate 
record keeping. Eleven states now have statewide, computerized systems. At 
least seven other states are moving to put such systems in place. It should be 
noted, however, that none of the states currently using F.DR began with a com- 
puterized system. Computerization is not necessary for the successful imple- 
mentation and functioning of EDR. 

Reasonable ID Requirements. By using the last few digits of a person’s social 
security number along with another form of identification such as a lease or a 
utility bill, elecrion-officiai.s can also bvq^ass the need to ask for photographic 
identification cards at the polls - these arc sometimes costly to acquire and, in 
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the words of Wisconsin State Senator GwendoJvnnc Mo \i 1 \ u'-v.i 

setT.’-e as “a poll taxon poor people and people of color \ h ia s i k iiL 
use of a “point system” so that potential voters can prv, i ' p ' i 
photographic identification or two other acceptable dtvtuT'cu j \ ri 1 i 
and residenc)^ Indeed, a major challenge in implcincnu'i i 1 M\ <'• u 
potentially onerous identification reqturements. Eiectu)n oHn.’ '•> i mi ^ m 
with EDR believe it suffices to rely on a combinatifxi t>f soroi ‘ m id^ i 
fication that docs not inhibit VfOuld'be V’Oters, along \mh nd n*-ij 

marion of addresses. 



a.’’ fir rif It? p?;** 8.341 ■ i f 

■ "L-Mfy -uaj-fc h u" ■ i . r . . 

•ff a,^ *!? rhp'i -jh ■ H,,; b;.- >v. 


Young people and 
those who move 
will particularly 
benefit from election 
day registration. 


WiU insfitutiag EDR be an admmstraiive nightmare? 

A: 'I'he states using EDR do not report grcatci: administrative problems with, 
clcciitjtjs than other states. Indeed, EDR c:«v help addre-ss ojie of tiu' .i.nos{: frus- 
trating adrainisrrati\'e problems exposed, duritig t:he 2D00 election: i.ncon-ip!ete or. 
.inaccurate registration lists that result in people l.>eing barred from voting. Also, 
in states with EDR, the burden of mana|:»ing significant infiuxes of new voi:ers 
has proven manageable. 'Vtltilc dealing with such influxes may iticrease the ccists 
of poll ojx^tations, .surges of new voters to the poll.s on. election day can be seen, 
as evidence of .EDR’s success in increasing participation, undcrscorittg the value 
of t:hi.s metfiod of voter registration. 


Addressing Voter List Problems, As discussed earlier, some 25 s{:ates report- 
ed that voters arriving at polling places during the 2000 election were preven ted 
from voting because of list problems. EDR itself is not. a stdution Co t:he prob- 
lem of poor voter fists. This problem needs to be addressed through, better com- 
puterization of lists, better coordination between state agencies, and stronger 
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safeguards ro prevent illegitiniate purging. However, along with provisional bai- 
kjts, RDR can help ensiire chat list problems do not prevent citizens from vot 
mg. 

Improving Polling Conditions. Election day registration at polling sites does 
add an additional burden on poll workers, in that they must be able to register 
new voters in addition to performing their other duties. In exciting elections that 
attract many new voters to the polls, these strains could be significant - espe- 
cially in larger .states with major vtrban areas. But officials and advocates from 
states with EDR do not report that this burden is excessive or unmanageable. 
They emphasize that educating registration clerks is important, as is attempting 
to predict ^'orer turnout and making sure that polling places are adequately 
staffed. Wisconsin offers a good example of how these challenges have been 
dealt with. Officials in Wisconsin argue in favor of starting to use EOR in an 
“off-year,” or non-presidcndal election. This enables clerks to gain experience 
with EDR, and to work out some of the initial problems with its implementa- 
tion in a non-pressured electoral context. Off-year elections in Wisconsin are 
characterized bv voter turnout that is tyqiically 20% lower than in presidential 
elections. 

Protecting Non-English Speakers Under EDR. The administrative chal- 
lenges associated with EDR may be more significant in areas where many vot- 
ers have limited English proficiency. In these areas, polls workers may need to 
be prepared to provide a higher level of assistance to voters, since registering is 
a more complex act than many other acdt>ns that typically occur at a polling 
place.-^'^ Regardless of whether EDR is enacted in more states, there is w'ide- 
spread agreement about the need for better efforts to cn.surc the voting rights 
of citizens with limited English proficiency.^’ 

EDR he prohiht/mfy e:>pensive^ 

A: Reliable estimates regarding the cost of EDR in the .six states that now have 
it arc hard to come by. This refiects the larger difficuky of estimating the costs 
of elections, According to the 2001 report by (laltcch and MIT on \’Oting tech- 
nology, trying to pinpoint the co.sts of election administration is extremely dif- 
ficult given poor record keeping and the way that election costs arc embedded 
in different: parts of state, county, and municipal budgets. Fxtr this reason, it is 
hard to compare election administration costs in the six states with EDR to 
those in states without this system. 

An Affordable Reform. Official.s in states with EDR do not report substan- 
tially higher costs because of EDR. Indeed, as noted earlier, the three states that 
adopted EDR in the 1990s all did so in pan to avoid the costs of complying with 
the NVRA. (Stares that implement EDR in the future will still have to comply 
with the federal requirements of the NVRA).^ New election costs incurred by 
slates that move to adopt F.DR ate likely to be manageable, even without fcdcr- 
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State officials 
report minimal 
problems with fraud 
in the six states 
where election day 
registration is 
practiced. 




al election assistance. estimated bv the Cahech Ail i' sfuch. ck-crion costs 
break down as follows: a) eijuipmcni purchases and maintenance: l.S-dO",,; It) 
eicciion day operations, which include polling place management, poll worker 
training and sabries, printing, etc.; 15-20"(i; c) voter regisiratitm; and d) 

general administration: 33%.’'' Implementing a system of election dav registra- 
tion is likelv to place an additional burden on einh' iw!> oi rhese areas: election 
dav operations and voter registration. 

More Spending on Poll Workers. The mo.sf obvioii.s costs associated wirh 
i'iOR relate to training pt»ll workers and inci'casmg their numbers. The problem 
of underpaid and poorly trained poll workers ha.s been widely highlighted in the 
wake of the 2000 election. Manv state.s and counties face problems recruiiing 
poll workers willing to work very long hours for low pay, as well as problems 
pro\ tiling these workers with proper training. A system of election tlay rcgi.stra- 
lion at polling sites has the potential to further burden poll wtukers because thev 
would also have to be able to register new voters - an additional task that recjuirc.s 
tiirrhet training. As noted above, however, the cost of electuin clav operations - 
including poll worker costs as well as manv others - constitutes one tlirh or less 
of current expenditures on elections. Most e.vpcrts alreadv agree that more 
spending is needed in this area. 

Computerization Costs. As already discussed, computerivtation is desirable, 
allbough unnecessary for RDR to w'oek .successfully. There is wide.spread con - 
sensus amijng clecttital reform advocates, however, rlaa! al! states should move 
foiward to computerize statewide voter lists. Cost.s for ctimputerizaiion can be 
broken down into two broad categortc.s; (hose related to establishing and main- 
taining a computerized system, and those related i:o equipping polling places 
wiih adequate technological resources. Sp<.)nsors of a bill to institute F.r>R in 
(.ionnccticur want to eliminate costs at polling places by conducting same day 
regisiranon ai the registrar's office, using the computers already located there in 
conjunction with a pre-existing computerized list of registrants. This may be an 
interim solution unnl polling places can be equipped with computers. New fed- 
eral assistance for electoral reform could enable states to move foiward more 
quickly to computerize polling places. This practice could be most easily adopt- 
ed by Delaware, Kcntuckv, [.ouisiana and a number of other states ihat already 
have a database of registrants. 

Q. Will EDK favor ar^ partimlar poUticaJ portyf 

A. Reform measures that increase overall registration and participation do not 
generally have major partisan effects. The NV'R.A, the last major reform aimed 
at reducing obstacles ro registration and voting, has not notably benefited eitht'.r 
political party’. In many states, the ranks of Independents have grown most 
quickly as a result of the NX'ILA - reflecting the national shift to political de- 
alignment over the past, decade. Implementing EDR in new states is likely to 
produce more registrations that reflect existing partisan preferences, 'i'his 
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appears ro have been the case iri New Hampshire and VC-Voming, wo states that 
implemented EDR in !9Q3. 

Experience in the EDR States. In New Hampshire, new Republican registrants 
increased by 7% between 1992 and 1996, while there was a decrease in Democratic 
registrants by In XX'voming, the shifts for both parties during this same period 
were greater. Republican registrants increased by 12%, w'ith the Democratic Party 
seeing a 10"'''n decrease in registrants. Undeclared, or Independent voter registration 
within Wyoming remained neatly constant from 1992 to 1996, with a 1.4% decrease 
in registrants. New Hampshire vras a different Storys with a 27.8% increase in 
Independent voters dunng the same period.'^’ 

Q: Is EDR a system of voter re^stroAon that is suitable for all states? 

A: Yes, absolutely. It should be possible to institute EDR with relative speed and 
case in many states, pardcularlv in small states and those with computerized regis- 
tration systems already in place. In the three states that adopted EDR during the 
1990s, implementation did not prove to be either a difficult or extended process. Tt 
should he noted, however, that all six stales that ha\’'C EDR are relatively small and 
do nor have a history of voter fraud. Increased spending on elections hy the states 
and by the federal govei:nmcnr could be important to speeding the pace of reform 
- helping to pay ftjr better staffed polling places and also for computerized systems. 
An appropriate interim measure, if necessary, could be to reduce the voter registra- 
tion deadline in those states on a slower path to EDR systems. This step would pro- 
vide more citizens with the opportunity to register to vote closer to election day. 
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Mr. Rapoport. Thank you very much, Madam Chair. 

We did a chart just to look at this very question, about were 
States higher anyway and does Election Day Registration make a 
difference? And what we found, that if you go back to 1968 to the 
Presidential elections, all six of the States that had election day 
registration in 2002 were indeed higher than the national average 
by anywhere from 6 to 9 points. But once they adopted election day 
registration, it went up to 12 to 13 and 14 and, in some cases, 17 
and 18 percent higher. So I think there is a very clear distinction 
to be made. 

Secretary Kiffmeyer is correct, that some of the States already 
had very high voting traditions. But there is no question that EDR 
has significantly increased this. And I will leave this chart with the 
committee. 

Mr. Ellison. So, Secretary Kiffmeyer, why are these distin- 
guished, learned individuals wrong? 

Ms. Kiffmeyer. I don’t think I take a position that way. I think 
that what I am looking at 

Mr. Ellison. Excuse me. I am sorry. So you agree with them. 

Ms. Kiffmeyer. I don’t think that is a point that I was making. 

Mr. Ellison. Well, do you agree with them? 

Ms. Kieemeyer. I think that they are giving a lot of facts and 
a lot of background that — especially when you get into some of 
these studies that they have done, such as the study done by Miles, 
and when you are reporting another study where they were using 
newspaper reports to do their study as a basis for what you had 
found — so I think all of their analysis, and I think that, actu- 
ally — 

Mr. Ellison. Madam Secretary, forgive me for my interruption. 
I only have 5 minutes. Of course, I would never interrupt you, as 
you know, I respect you so much. But do you disagree with them 
or do you agree with them? 

Ms. Kieemeyer. I think I don’t have all their studies and facts 
and figures. 

Mr. Ellison. So you would say that you don’t know? 

Ms. Kiffmeyer. Well, I haven’t looked at all of their studies and 
all of their research. 

Mr. Ellison. Well, you would have to agree, disagree, or you 
don’t know. 

Ms. Kiffmeyer. I think I have stated, though, that they have 
given a lot of facts and a lot of information, and you are asking me 
to just ratify all of their statements and their opinions 

Mr. Ellison. No, I am not asking you to ratify. You could say 
they are wrong and they have got it all wrong and they looked at 
the data wrong. 

Ms. Loegren. The gentleman’s time has expired. 

Mr. Ellison. Ten more seconds. 

Ms. Lofgren. By unanimous consent, 10 more seconds. But since 
you and Ms. Kiffmeyer know each other very well, you can also fin- 
ish this at a later date. 

Mr. Ellison. That is right. Madam Chair is absolutely correct. 
I was just hoping to get Secretary Kiffmeyer on the record taking 
a position on this issue. But if — but I — it may — one last chance to 
see which 



215 


Ms. Lofgren. I think Ms. Kiffmeyer has prohahly concluded 
her 

Mr. Ellison. Okay. 

Ms. Lofgren. And we will now turn to Mr. Ehlers. 

Mr. Ehlers. It is very tempting to satisfy Mr. Ellison’s request 
by just saying they are wrong and get it over with. 

But, no, just expanding on that a bit. I just cast my lot with Ms. 
Kiffmeyer. I have the same hands-on experience that she has had. 
I have seen it. And I respect these gentlemen. Since I am supposed 
to be an egghead myself, I certainly don’t want to castigate any of 
the witnesses for their research. But there is something to be said 
for the hands-on, having to deal with the problem on election day, 
which is a very frantic time for all election workers, and deal with 
all the problems that come up. And there are lots of them, innu- 
merable problems that come up. You can’t describe all of them. 

But I will certainly cast my lot with Ms. Kiffmeyer and the 
practicalities and the difficulties that you encounter in this situa- 
tion. And that doesn’t mean that I am against same-day registra- 
tion. I am just cautioning everyone here that it opens multiple op- 
portunities for fraud. And I am not talking so much about the 
fraud on the part of an individual. I am talking about organized 
fraud. Bussing, gathering people up and — well, I shouldn’t use the 
term bus. What I have seen is vans, not buses. But picking up peo- 
ple and getting them to vote when they shouldn’t vote and telling 
them that it is legal for them to vote when in fact it is not legal 
for them to vote. 

You can’t just have the pie-in-the-sky attitude. This is great. It 
improves turnout. You have to look at all aspects of it, and that 
is what I want to thank Ms. Kiffmeyer for doing, because she has 
given us those aspects and I respect that. 

Thank you. 

Ms. Lofgren. The gentleman yields back. 

I just want to ask a couple of questions, and then we will thank 
you all and go to our floor vote. 

We talked earlier about the provisional ballots and that many of 
them are not counted. Now, maybe — and we don’t know why they 
are not counted. But, for the two professors, have you given any 
thought to whether there should be some kind of nationwide stand- 
ard for how provisional ballots are dealt with? And, if so, what 
those standards ought to be? 

Mr. Tokaji. Let me say a couple things on this. 

First, I am actually someone who is generally very cautious 
about recommending that we implement national standards when 
it comes to the administration of elections. Our elections have tra- 
ditionally been run at the State and local level; and I think that, 
generally speaking, our State and local officials do a fantastic job. 

Ms. Lofgren. I do, too. 

Mr. Tokaji. I do think that there is some place for the Federal 
Government here. Frankly, I think that HAVA should have been 
written to make clear that people who mistakenly cast a provi- 
sional ballot in the wrong precinct should have those ballots count- 
ed, at least for races they were entitled to vote in. We do have sta- 
tistical evidence which I have cited in my testimony that States 
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that do count those ballots count a much higher percentage of pro- 
visional ballots. 

Beyond that, I would be wary of too much Federal legislation on 
this question. I do think it is essential, however, that every State 
have clear standards for what provisional ballots should count and 
that those standards and procedures as well be followed uniformly 
throughout the State so as to avoid an equal protection problem. 

Ms. Lofgren. Professor — Mr. Rapoport, you have made a multi- 
decade study of these issues. Do you have 

Mr. Rapoport. Yes. I think that the absence of national stand- 
ards on the counting of provisional ballots and on several other 
kinds of issues is a real problem. So I would, despite having been 
a State-elected official and not wanting too much Federal control, 
I think that voters in all jurisdictions are entitled to know that 
their provisional ballots will be counted more or less in the same 
way. And it is clear from the testimony that has been given here 
that one of the real virtues of Election Day Registration, if it were 
adopted, would be to minimize the problems with provisional bal- 
lots. I think that would be a good thing as well. 

Ms. Lofgren. Ms. Kiffmeyer, you were President of the Secre- 
taries of States Association, and I know the Secretaries of State 
don’t like Federal interference. On the other hand, there is an 
equal protection issue if there is wide variation. What would your 
thoughts be on some kind of national standard that we work with 
the Secretaries of States to develop? 

Ms. Kiffmeyer. Well, Madam Chairwoman and members of the 
committee, one of the things you saw in the implementation of 
HAVA was there was a standard in regards to the equipment. But 
they also gave a methodology by the standards board, which was 
made up of local and State election officials, to work together to re- 
view those, and under the EAC. And so I think there was a meth- 
odology there that enabled the States and locals to do that. 

It was interesting, it was very important to us to make the issue 
that it was still up to the States to voluntarily comply with those 
standards. Now, interesting enough, all 50 States have. Why? Be- 
cause they have had input. They have been able to establish that. 
And it was made up of those who actually administer elections. 

So I think in that particular case you see that, even though it 
was voluntary, the heart and the desire to do good elections — as a 
matter of fact, making it not voluntary would have actually put a 
big resistance to the whole situation. So that I think is an example. 

I don’t know. I think that, really, we don’t have Federal elections. 
We have State elections for Federal officers. 

Ms. Lofgren. I would just like to ask Mr. Tokaji, you have done 
so much research on this. When I registered to vote in California 
a long time ago, it was before we had postcard registration, but 
now that is how everybody registers that way. And you just fill it 
out and sign it, and there is no — you don’t show up anywhere. You 
don’t show any ID. And it sounds to me that what is being pro- 
posed on election day acts as a much higher standard. You have 
to show up in person and sign it. It is a lot more rigorous than 
what California has. Is that just wrong? 

Mr. Tokaji. I think you are exactly right. Madam Chair. And a 
couple of other social scientists have made precisely that point. 
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that when you register on election day you are actually appearing 
before someone in person, representing that you are who you say 
you are, signing a statement under penalty of perjury that you are 
and providing some sort of identifying information. 

When things go through the mail, there are all sorts of opportu- 
nities — I don’t think they happen very often but at least opportuni- 
ties — for improprieties that don’t exist when someone is doing it in 
person. 

Ms. Lofgren. My time has expired. But I will just say that this 
whole issue of — I just have to make this statement. Because, in ad- 
dition to chairing the election subcommittee, I chair the Immigra- 
tion Subcommittee in the Judiciary Committee. And all that we 
have learned — I mean, people who are undocumented, they are 
risking their lives crossing the desert to get a job, they are not risk- 
ing their lives to come over and vote. It is a whole different dy- 
namic. And once you are here, they are laying low. They do not 
want to be found out. 

So I just think it is important to state that. There is no evidence 
to support that. 

But I will get off my soapbox and thank all four of you for being 
here today. We have 5 legislative days to pose additional questions. 
If we do that, we would ask that you try and respond as promptly 
as possible. 

A lot of people don’t realize that the witnesses who come before 
our committees are volunteers and come here just to help our coun- 
try by sharing their expertise; and so we thank you very much, 
each of you, for doing that. 

And this hearing is now adjourned. 

[Information follows:] 

[Whereupon, at 1:24 p.m., the subcommittee was adjourned.] 
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I. 

Introduction 

In a nation where sequels have become mainstays of our culture, 
the 2004 election picked up where the controversial 2000 election left 
off. Indeed, almost from the moment the United States Supreme 
Court issued Bush v. Core' at 10 p.m. on December 12, 2000‘ — end- 
ing thirty-five days of uncertainty that exposed the ugly secret that the 
nation’s electoral infrastructure was not up to the task of handling a 
close election — the 2004 election became the rallying call for the two 
major political parties. On one side, lingering doubts that President 
Bush had been the legitimate winner in 2000 presented a challenge for 
Republicans.^ On the other, upset Democrats vowed to focus on bal- 
lot-counting reforms, to avoid the problems encountered in Florida 
four years earlier.^ In between the two were state and local election 
administrators, whose principal concern was not which party tri- 
umphed but preventing the specter of Florida from visiting their 
states.^ 

In response to the 2000 election, Congress enacted the Help 
America Vote Act of 2002 (HAVA).^ HAVA is a comprehensive 
piece of legislation designed to address the well-recognized need for 
reform. HAVA was intended to correct core deficiencies in the Amer- 
ican electoral process by introducing: (1) truly statewide voter regis- 


1. 531 U.S. 98 (2000) (per curiam). 

2. See Howard Gillman, The Votes That Counted: How the Colr i Decided 
THE 2000 Presidential Election 140 (2001). 

3. See John M. Broder. Imagining the Danger of 2000 Redux. N.Y. Times, Ocl 
17, 2004, § 4, at 1. 

4. See Karen Branch-Brioso, Floridians Aim to Avoid Repeat of 2000, St. Louis 
Post-Dispatch, Oct. 30, 2004, at 22: John Whitesides, Democrats Revisit Their Wa- 
terloo, Phila. Inquirer, Dec. 7, 2003, at AlO. 

5. See Michael Moss & Alexis Rehrmann, Absentee Votes Worry Officials as Nov. 
2 Nears, N.Y. Times, Sept, 13, 2004, at At (discussing concerns over administration 
and counting of absentee ballots). 

6. Pub, L, No. 107-252, 116 Stat. 1666 (codified in scattered sections of 42 
U.S.C.). 
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tration databases (required in all states by January 1, 2006^) to 
streamline the registration process and improve registration list accu- 
racy; and (2) provisional voting (required in all states by January 1, 
2004*).'^ Provisional voting is meant to ensure that no one whose right 
to vote had been questioned will exit a polling place without having at 
least cast a conditional ballot; once the voter’s eligibility is authenti- 
cated, that ballot will be counted.'® HAVA mandated provisional bal- 
loting to ensure that neither haste, clerical errors, nor poor notification 
of precinct boundaries and polling locations on election day would 
cause widespread disenfranchisement of eligible voters." 

Like many sequels, the 2(X)4 election did not bring a neat and 
tidy resolution to all of the issues that surfaced in 2000. A hard- 
fought campaign — marked by intense distrust, record spending, and 
enormous get-out-the-vote efforts — yielded a spate of pre-election and 
election-day litigation'^ and general despair about our election day 
processes. While the Democratic presidential nominee quickly ac- 
cepted the election result as legitimate, the erosion of confidence in 
our election administration continued. Given the closeness of the 
election and the fevered support for each candidate, the post-election 
reaction was not surprising. Bad feelings were not as conspicuous as 


7. Help America Vote Act (HAVA) § 303(d)(l)(A)-(B), 42 U.S.C. 
§ 1.5483(d)(l)(A)-(B) (Supp. HI 2005). The effective date for the statewide voter 
registration list was January 1, 2004, but states could receive an extension to January 
1, 2006 if they had good cause for their inability to meet the 2004 deadline. Id. 

8. § 302(d). 

9. See 148 Cong. Rec. S710 (daily ed. Feb. 13, 2002) (.statement of Sen. Dodd). 
Sen. Dodd also mentions implementing voting system standards ensuring that blind 
and disabled persons and language minority citizens can cast votes “privately and 
independently.” For further discussion of HAVA’s provision regarding language mi- 
nority citizens, .see James Thomas Tucker, Enfranchising Language Minority Citi- 
zens: The Bilingual Election Provisions of the Voting Rights Act, 10 N.Y.U. J. Legis. 
& Pub. Pol’y 195, 200-29 (2007). 

10. See Nat’l Task Force on Election Reform, Nat’l Ass’n of Election Of- 
ficials, Election 2000: Review and Recommendations by the Nation’s Elec- 
tions Administrators 52 (2001), available at http://www.electioncenter.org/ 
publications/electionrefonreport2001.pdf [hereinafter Nat’l Task Force on Elec- 
tion Reform 2000]; Robert Pear, Bush Signs Legislation Intended to End Voting 
Disputes. N.Y. Times, Oct. 30, 2002, at A22. 

11. See H.R. Rep. No. 107-329, pt. 1, at 38 (2001). See also infra Part IV.B.l. 

12. See infra Part V. 

13. .See Dan Balz, Bush Wins Second Term; Kerry Concedes Defeat; Both Speak of 
Need for Unity, Wash. Post. Nov. 4, 2004, at Al. 

14. See James E. Campbell, The Presidential Election of 2004: The Fundamentals 
and the Campaign, Forum, Dec. 2004, at 1, 1 (noting that the 2004 presidential elec- 
tion “ranks in the top tier of closely decided elections in American electoral history” 
and calling political polarization “the defining feature of recent American politics”). 
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they had been in 2000, but the public’s negative perceptions of the 
way we run elections were becoming increasingly ingrained. 

The states did implement provisional ballot regimes in time for 
the 2004 election.'^ However, to the disappointment of many who 
anticipated that this requirement would serve as a uniform fail-safe 
mechanism for voters, provisional ballots were at best a partial success 
in 2004. A major problem was that some states and localities refused 
to count provisional ballots cast outside the precinct in which the voter 
was registered;'® the national rate for counting provisional ballots was 
64.5%.'^ The second most-cited reason for not accepting a provi- 
sional ballot was that the ballot had been cast in the wrong precinct. 

We believe that much of the dissatisfaction stems from two 
closely related sources: the methods by which election Jurisdictions 
determine where eligible voters are to vote, and what happens when 
eligible voters show up in the wrong polling location. We believe that 
if the states hew to the underlying purpose of HAVA’s provisional 
ballot requirement, eliminate restrictions on out-of-precinct voting for 
federal races, and rationalize their respective precinct structures, they 
will make major advances toward reducing the structural frictions that 
foster the voter frustration that first boiled to the surface in 2000. 
Building a more harmonious geographical structure will significantly 
reduce that voter frustration. 

In Part II, we discuss the relationship between the three geo- 
graphical building blocks: polling places, precincts, and jurisdictions. 
We focus on the historical development of precincts, their current 
structure, and criticisms of precincts as structures. Part III discusses 
the call for provisional voting, the legislative history of the HAVA 
provision, and the litigation surrounding the provision in the months 
before the 2004 election. This part also summarizes the United States 
Election Assistance Commission’s survey analysis of the effectiveness 
of provisional ballots in that election. And in Part IV, we suggest a 
variety of solutions for the structural friction. We conclude with final 
thoughts in Part V. 


15. See Electionune.org, Briefing: Solution or Problem? Provisional Bal. 

LOTS IN 2004, 3 (2005), http;//www.electionUne.org/Portais/l/Publications/ 

ERIP10Apr05.pdf. 

16. (4. at 6, 12 tbl4. 

17. See U.S. Election Assistance Comm’n, Final Report of the 2004 Elec 
T iON Day Survey, Provisional Ballots 6-5 (2005), http;//www. eac.gov/elec- 
tion_siirvey„2004/pdf/EDS-Futl_Repoit_wTables.pdf [hereinafter EAC Survey). 

18. See id. Overall, the most-cited reason for rejecting a provisional ballot was that 
the voter was not registered in any precinct. Id. See also infra note 221 and accom- 
panying text. 
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11 . 

Defining Precinct 

A. Differentiating “Precinct, ” “Polling Place, ” 
and “Jurisdictions ” 

It is the frictional interplay of the three geographical building 
blocks of voting — ^jurisdictions, precincts, and polling place — that un- 
fairly disenfranchises a large number of eligible voters. There is, 
however, substantial statutory support for counting out-of-precinct 
provisional ballots. The analysis hinges on the word “jurisdiction” 
appearing in HAVA §§ 302(a) and 302(a)(2)(A), as well as the pivotal 
provision that became (without using the word “jurisdiction”) section 
302(a)(4). The questions to be answered are: (1) what is a “jurisdic- 
tion” and (2) why was the word “jurisdiction” in an earlier version of 
section 302(a)(4) eliminated from thejlnal version of the statute?^^ 
Answering these questions depends on one's method of statutory 
interpretation. William Eskridge, Philip Frickey, and Elizabeth Gar- 
rett describe the Supreme Court’s statutory interpretation standard 
over the past century as “the soft plain meaning rule” — that “plain 
meaning can be overcome by compelling evidence of a contrary legis- 
lative intent,”-' Therefore, analysis of the plain meaning alone is in- 
sufficient, as thorough interpretation also requires weighing the plain 
meaning against the legislative history For the textual examination, 
there are a number of commonly used interpretive rules, including us- 
ing the ordinary meanings of words (frequently by resort to dictiona- 
ries), avoiding absurd results, interpreting individual provisions so as 
not to undercut or render redundant another provision of the same stat- 
ute, and construing similar statutes in a similar manner.'^^ 

Central to the meaning of “jurisdiction” are its relationships to 
the terms “polling place” and “precinct.” While section 302(a) ex- 
pressly uses the term “jurisdiction,” it never uses the word “precinct,” 


19. Section 302(a)(4) reads: “If the appropriate State or local election official to 
whom the ballot or voter information is transmitted under paragraph (3) determines 
that the individual is eligible under State law to vote, the individual’s provisional 
ballot shall be counted as a vote in that election in accordance with State law.” 

20. See infra notes 118-20 and accompanying text (discussing deletion of the 
phrase “in the jurisdiction” between the Senate bill and the bill adopted by the confer- 
ence committee). 

21. WiLUAM N. Eskridge, Jr., Philip P. Frickey & Elizabeth Garrett, Legis- 
lation .AND Statutory Interpretation 231-33 (2d ed. 2006). 

22. Id. at 232, 

23. Id. at 236, 243-44; see also Antonin Scalta, A Matter of Interpretation: 
Federal Courts and the Law 23-29 (1997) (discussing textualism and canons of 
statutory inteipretation). 
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So what is a “precinct,” and should its meaning control the effective- 
ness of HAVA’s provisional ballot requirement or, more importantly, 
an eligible voter’s right to vote? A survey of state laws shows that 
“precinct” and “polling place" are closely related to one another.^"^ 
Polling places are the physical locations where voters go to cast their 
votes, or, if circumstances require, their provisional ballots;-'^ pre- 
cincts are the geographical political units for grouping residents for 
the purpose of assigning them to a polling place. In almost no in- 
stance is a precinct an entity with a separate political representative or 
with an actual staff of governmental officials other than on election 
day. It is subsidiary to a jurisdiction and, indeed, defined by the gov- 
ernment entities in charge of the jurisdiction,-^ 

The term “polling place” — describing the location where a list of 
eligible voters are to vote — is employed in section 302(a) in a manner 
that, although not synonymou? with “precinct,” bears a close resem- 
blance to it. To be sure, this can only be inferred from the text, be- 
cause HAVA neither defines these terms nor describes how they relate 
to one another. Nonetheless, it is clear that “jurisdiction” denotes a 
larger government administrative entity than “polling place,” and that 
a polling place is a part of a jurisdiction. HAVA’s assigned responsi- 
bilities to jurisdictions demonstrate that a jurisdiction is a regularly 
functioning unit of government that contains actors with day-to-day 
responsibility for election administration and occupies a place some- 
where between the state and the polling place.-** “Polling place,” more 
specifically, is used throughout the statute to refer to particular physi- 
cal locations where voting takes place, not to a unit of government. 2 ** 


24. See, e.g., Ga Code Ann. § 21-2-2(28) (2006); 10 III. Comp. Stat. 5/1-3(13); 
Mich. Comp, Laws Ann, § 168.654 (West 2005); Neb. Rev. Stat, S 32-1 14 (2005); 
Ohio Rev, Code Ann. § 3501, 01(Q) (West 2006); 25 Pa, Stat. Ann. § 2602(g) 
(2006): Tenn. Code Ann. § 2-1-104(18) (2005); Va. Code Ann. § 24.2-101 (2003). 

25. See, e.,g., Ohio Rev. Code An.n. § 350I.01(R) (West 1994) (defining “polling 
place”). 

26. See, e.g., Ohio Rev, Code Ann. § 3501. 01 (Q) (West 1994) (defining 
“precinct”). 

27. See id. 

28. See. e.g., HAVA § 303(d)(1)(B). 42 U.S.C. § 15483(d)(1)(B) (Supp. Ill 2005) 
(“State or jurisdiction” may apply to federal Election Assi.slance Commission for 
waiver of certain effective dates); § 301(c) (“State or juri.sdiction” not prohibited from 
using certain voting systems): § 302(d) (each “Stale and juri.sdiction” must comply 
with provisional balloting provisions by January 1. 2004); § 303(b)(1)(A) (procedures 
for those “registerfing] to vote in a jurisdiction” by mail); § 303(b)(l)(B)(;ii) (proce- 
dures for voters casting their ballots for the first time in “an election in the jurisdic- 
tion”); § 254(c)(2) (criminal liability for “State or other juri.sdiction”). 

29. See, e.g., § 241(b)(5) (accessibility of "polling places”); § 241(b)(18) (informa- 
tion on “location or time of operation of a polling place”). 
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A plain reading of the entire statute is consistent with this hierarchy, 
with the state sitting at the top, polling place occupying the bottom, 
and jurisdiction somewhere in the middle. Thus, there is intra-textual 
consistency. 

Should there be infer-textual consistency as well? As the courts’ 
varied interpretations of the statute show, the answer is yes. The 
most analogous federal voting statute is the National Voter Registra- 
tion Act of 1993 (NVRA), which regulates other aspects of federal 
election administration. xhe NVRA explicitly equates a “registrar’s 
jurisdiction” with the political unit of government that maintains voter 
registration.33 But at least one court rejected the applicability of the 
NVRA’s definition of jurisdiction to the term as it appears in HAVA, 
finding no “compelling reason” to do so.^'* 

The question of inter-textual consistency is compounded by the 
fact that, unlike other forms of legislation, modem federal regulation 
of elections has been an episodic, infrequent, and evolving process. It 
began in earnest with the Voting Rights Act in 1965^5 (and its expan- 
sion in 1975-'’®), the enactment of the Uniformed and Overseas Citi- 
zens Absentee Voting Act in 1986,^’ the NVRA in 1993, and finally 
HAVA in 2002. In this unusually sensitive area of law, the NVRA is 
highly relevant to understanding HAVA. It seems that seldom does 
Congress amend preexisting voting statutes to address new challenges, 
as often happens with legislation in other areas. Rather, it would ap- 
pear that voting statutes are more typically complemented by later 
statutes.^* Considering all voting statutes collectively is thus essential 


30. See generally Eskridge, Frickey & Garrett, supra note 21, at 272, 291-92 
(“the preferred meaning of a provision is the one consistent with the rest of the statute 
and statutory scheme”). 

31. See infra Part V. 

32. 42 U.S.C. §§ 1973gg to gg-10 (2000). 

33. See § 1973gg-6(j). 

34. See Sandusky County Democratic Party v. Blackwell, 387 F.3d 565, 574-75 & 
n,4 (6th Cir. 2004). 

35. Pub. L. No. 89-110. 79 Star 437 (1965) (codified as amended at 42 U.S.C, 
§§ 1973 to 1973bb-l (2000)). 

36. Pub. L. No. 94-73, 89 Stat. 400 (1975) (codified as amended at 42 U.S.C. 
§§ 1973 to 1973bb-l (2000)). 

37. Pub. L. No. 99-410, 100 Stat. 924 (1986) (codified as amended at 42 U.S.C. 
§§ 1973ff to ff-6 (2000)). 

38. In contrast, an example of a federal voting statute itself that has been amended 
is the Voting Rights Act of 1965, whose central purpose — enforcing the Fifteenth 
Amendment and eliminating discriminatory election practices — has remained con- 
stant since 1965 but has been extended to include, most notably, language minority 
citizens. See Pub. L. No. 94-73, 89 Stat. 400, 401-02 (1975) (codified as amended at 
42 U.S.C. § 1973b(0 (2000); Tucker, supra note 9, at 207-11, 214-22 (describing 
evolution of the Voting Rights Act’s application to language minority citizens). 
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in interpreting any one of them. Given that the NVRA contains the 
only congressional attempt to elaborate on the meaning of “jurisdic- 
tion,” courts should not interpret HAVA’s later draftsmanship as 
equivalent with congressional intent for a contradictory meaning. But 
here, incorporation of the NVRA definition, while most helpful to un- 
derstanding section 302(a), is not essential. Recognition that “Juris- 
diction” is something geographically bigger than a precinct, and more 
governmental in nature, is enough. 

B. The Development and Purpose of Precincts 

Before determining the correct interpretation of HAVA regarding 
out-of-precinct provisional balloting, we must address whether the ex- 
isting .structure of precincts can be justified on its own terms, irrespec- 
tive of the availability of provisional ballots. Precincts were initially 
created to make voting easier for voters,^^ but the current manner of 
defining and delineating precincts may have turned that justification 
on its head by replacing it with a standard that values ease for election 
administrators. The lack of public debate as to how to define pre- 
cincts, without unwittingly creating barriers to voters, has contributed 
to arbitrary and conflicting notions of how to define precincts. 

At the beginning of the country’s history, most voters had to 
travel to their county seats to vote (except in New England, where 
voting was organized on a township basis).'*® To travel to the county 
seat could require traveling ten to twenty-five miles. As early as 
1748, Orange County, New York established two polling places be- 
cause of the difficulty of crossing the mountains that intersected the 
county.'*- Similar travel concerns induced Pennsylvania to subdivide 
counties into districts and to provide separate polling places for each 
district."*-* After the Revolution began, individual states continued to 
create multiple voting sites within counties. In 1778, New York made 
voting more convenient by declaring that voting would occur “not by 
counties but by boroughs, towns, manors, districts, and precincts. ”■*'* 
New Jersey, which had only one voting site per county before 1776. 


39. See disc'U.ssion infra Part III.A, 

40. Robert J. Dinkin, Voti.ng jn Revolutionary America: A Study of Elec 
HONS IN THE Original Thirteen States, 1776-1789, at 96-98, 133 (1982). 

41. Id. ax 91. 

42. Cortlandt F. Bishop, History of Elections in the American Colonies, in 3 Stud. 
lES IN History, Economics & Pliblic Law 1, 109 (Univ. Faculty of Poi. Sci. of 
Columbia Coll, ed., 1893). 

43. See id. in \12. 

44. Dinkin, supra note 40, at 97. 
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had fifty-three for its thirteen counties by 1788."^’’ Similarly, by 1785, 
Pennsylvania had fifty-two voting sites for its eleven counties.'*'' 

Use of residency within a precinct itself was a constraint on vot- 
ing. In 1860 there were thirty-four states, but only three — Kentucky, 
Minnesota, and Pennsylvania— had minimum residence requirements 
for “election districts” below the county, town, or parish level.'*^ 
Other states had precinct structures, but not residence requirements, 
and even mechanisms for voting out-of-precinct. Specifically, quoting 
from the records of contested congressional elections, Richard Bensel 
reported that, in many states, people could still vote in state races, 
such as for governor, if they were temporarily outside of their pre- 
cinct, but could vote in all races if within their home precinct.'** So, 
for example, “[i]f he were still within his home congressional district, 
he could also vote for congressman, and so forth.”'*® 

Compounding the operational role of precincts was the evolution 
of voter registration. While it began as early as 1800 in Massachu- 
setts’'* and shortly thereafter in other New England states,’* most 
states did not develop registration systems until after the Civil War.’** 
Before the 1870s, “men who sought to vote were not obliged to take 
any steps to establish their eligibility prior to election day. They sim- 
ply showed up at the polls with whatever documentary proofs (or wit- 
nesses) that might be necessary.”” But after the Civil War, election 
fraud became common, and the individual states concluded that regis- 


45. Id. at 97. Nevertheless, the precinct polling place was not always convenient. 
Richard Bensel noted that the polling place in one New Mexico precinct was appar- 
ently chosen because it was in the exact center of the precinct — even though no one 
lived within two and a half miles and the site had no buildings. A shed had to be built 
to hold the election. Richard Franklin Bensel, The American Ballot Box in 
THE Mid-Nineteenth Century 207 (2004). 

46. Dinkin, .supra note 40, at 97. 

47. See Kirk H. Porter, A History of Suffrage in the United States 148 
tbI.III (Greenwood Press 1969) (1918). These residency requirements were low, how- 
ever: Kentucky required residency of sixty days, Minnesota thirty, and Pennsylvania 
ten. Id. 

48. Bensel, supra note 45, at 166-67. 

49. Id. 

50. Joseph P. Harris, Reoistraiion of Voters in the United States 65 & n.l 
(Inst, for Gov’t Research, Studies in Admin. Study No. 23, 1929) [hereinafter Harris, 
Registration of Voters] {citing Acts and Laws of Massachusetts, 1800, Ch. 74). 
See also Alexander Keyssar, The Right to Vote: The Contested History of 
Democracy in the United States 65 (2000) (noting that concern about transients 
spuired early interest in formal systems of voter registration). 

51. See Harris, Registration of Voters, supra note 50, at 65. 

52. Id. at 72; Keys.sar, supra note 50, at 151-52. 

53. Keyssar, supra note 50, at 151. 
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tration had become a necessity.'’'^ By World War I, most states had 
adopted formal voter registration systems^® to reduce fraud and con- 
flicts at the polls on election day. 

As registration systems became a fixture of election administra- 
tion, some communities, concerned about rising fraud, opted for the 
registration process to be conducted periodically at the precinct level, 
where “the precinct election board was a law unto itself,” rather than 
have permanent registration.'^^ The periodic requirement to re-register 
all voters was designed to completely clean the register of people who 
had moved or died,” The results often fell short of expectations, 
however, because precinct boards failed to purge the lists of such 
changes adequately'’* and also because, in an environment of uncoor- 
dinated precinct-based lists, the lists could easily be padded by organ- 
ized squads traveling from precinct to precinct to register.-''^ Not 
surprisingly, fraudulent voting remained relatively easy, particularly 
since many states had not yet adopted signature verification of voters 
at the polls to permit positive identification of each voter.'’'' 

To cure the failings of periodic precinct-based registration, many 
states moved to permanent registration, under which a person remains 
registered “for as long as he continues to reside at the same address.”'" 
The responsibility for updating the lists according to death records, 
transfers based on voters’ requests, changes in postal or utility ser- 
vices, failure to vote, and. frequently, house-to-house verifications 


54. See Bensel, supra note 45, at 1.39-40. The fraud occurred mostly in tightly- 
spaced urban precincts, where a voter could go to numerous precincts anonymously. 
Id. Without lists, a voter could even vote multiple tiines at the same precinct, some- 
times with the cooperation of .sympathetic officials controlling the precinct. See id. at 
157. 

55. See Keyssar, .mpra note .50, at 152, See also Joseph P. Harris, Election 
Administration in the United States 18-20 finst. for Gov’t Research, Studies in 
■Admin, Study No. 27, 1934) (describing trends in voter registration laws after the 
Civil War and through the early twentieth century) [hereinafter Harris, Election 
Administration]; Harris, Registration of Voters, supra note 50, at 72-89 (pro- 
viding a detailed discussion of the adoption of registration in New YorV, Penn- 
sylvania, Illinois, and Indiana a.s typical of the process and politics); Bensel, .supra 
note 45, at xv n.l3. (noting that registration could not take hold until the development 
of "the systematic identification of residence (e.g., numbers on hou.ses) and clearly 
legible records (e.g., widespread adoption of the typewriter)”). 

56. See Harris. Reglstr ation of Voi ers, supra note 50. at 4. 96-103. 

57. See id. it n. 24. 

58. Id. at 12. 

59. See id. at 1 I . 

60. See id. at 15 (noting that .signature verification was highly effective in the states 
that adopted it). 

61. Id. at 16-18. 
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shifted from precinct officials to the city or county central office 
This shift to permanent registration minimized the activities of any 
precinct-based government entities except on election day. 

In sum, the purpose of precincts was to make access to the polls 
easier for voters. However, with multiple voting sites came the in- 
creased risk of fraud, including voting more than once and voting in 
elections for which the voter was not qualified to vote. 

C. Current Precinct Structure 

With this history in mind, we now address whether contemporary 
precincts are reasonably sized. To an.swer this question, we compiled 
data on precincts for each of the fifty states plus the District of Colum- 
bia. The analysis that follows points out questions about precinct size 
both in terms of people per precinct and, as importantly, area per pre- 
cinct. Area per precinct is central to the question of likelihood of vot- 
ing out-of-precinct; the larger the area, the lower the probability that 
voters will vote out-of-precinct. Area per precinct also affects shifting 
precinct lines and the need for provisional balloting. 

Table 1 presents statewide data for the 2004 election, showing 
the population density of the state, the total number of precincts, the 
population per precinct, and the area per precinct.*’ We recognize the 
inherent imprecision in making comparisons of one state to another; 
each has its own population distribution within its borders, its own 
level of concentration in one or more large cities, its own amount of 
uninhabitable land, and its own unique transportation network either 
encouraging or discouraging urban concentration. 

Nonetheless, one can wonder why two neighboring states — Ohio 
and Pennsylvania — have approximately the same population, area, 
and population density, yet have average precinct sizes of 3.9 and 4.9 
square miles respectively. Indeed, one would expect Pennsylvania, 
the state with slightly higher density, to have the smaller precinct size. 


62. See id. at 17, 52-60, 207-13. For a list of the twenty-nine states that had per- 
manent registration in 1929 and the eighteen states still using periodic registration 
(including the frequency of required new registration), see id. at 97-99. By 1934, five 
additional states had shifted to permanent registration. See Harrjs, ELEcrroN Admin. 
ISTRATION, supra note 55, at 22. 

63. See infra Table 1. Our survey found that, nationally, there were 184,633 pre- 
cincts in the 2004 election. Election Data Services (EDS) calculated a similar number 
(185,994), See EAC Survey, .■supra note 17, at 13-2, EDS explained that the Elec- 
tion Assistance Commission’s 2004 survey, infra note 210, had a smaller number 
(174,252) becau.se of the failure of Connecticut, New Hampshire, and Pennsylvania to 
respond. Id. Some of the differences are likely explained by disparate treatment in 
the underlying data with regard to precincts used for early voting and for absentee 
voters. 
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yet it does not. Similarly, Connecticut is about half the size of neigh- 
boring Massachu.setts in both area and population, so the two states’ 
population densities are similar (630.3 and 609.8 people per square 
mile). Yet Connecticut’s average precinct size is 7.2 square miles, 
while Massachusetts’s is 4.9 square miles. Even rural states like Ar- 
kansas and Iowa, which have similar population densities, have com- 
parable discrepancies regarding precinct size (19.7 and 28.3 square 
miles). 
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A review of the table also reveals the distinct range of state-to- 
state differences in total population per precinct. The rates, which do 
not consider non-voting age population, inactive voters, or recent 
voter turnout, range from a high of 4,543 people per precinct in Con- 
necticut to a low of 778 people per precinct in Wisconsin. The per 
precinct numbers would be significantly smaller if measured in terms 
of voting age population, active voters, or recent voter turnout, and 
many factors can help to create the differences across states. The most 
important factor in creating differences among states may be data de- 
viations created by the various states’ differing statutory definitions 
for what constitutes a precinct. For instance, Kansas has many pre- 
cincts in which no people live but are nonetheless required because of 
the way that Kansas geographically defines a precinct.'^’-* Despite these 
inconsistencies, we can make the very basic conclusion that the wide 
range in number of people assigned to a precinct seems to have little 
to do with the most administratively efficient number of people to 
assign to a precinct. 

To adjust for problems in using statewide data, we also examined 
data for the most populous counties, or “urbanized areas,” in each 
state.'’^ In Table 2, looking at comparable urbanized counties, there 
appears to be some congruity, but wide disparities still exist. Denver 
County, Colorado and Bergen County, New Jersey have relatively 
similar population densities and precinct sizes, with 1,318 and 1,318 
people per precinct. But Milwaukee County, Wisconsin, which has a 
similar population density as Bergen County and Denver County, has 
a precinct area and precinct population twice the size of theirs. New 
York City (treating all five of its counties as one unit) is by far the 
most densely populated “county” in the country, with a population 
density of 26,227 people per square mile. Philadelphia County — the 
next most densely populated — has only forty percent the density of 
New York City, with 10,890 people per square mile. Yet both have an 
assigned 0.1 square mile per precinct. New York City has a popula- 
tion per precinct of 1,338, while Philadelphia’s is only 875. The Dis- 


64. See Kan. Stay. Ann. § 2,S-26a02(a) (2000) (“Each election precinct .shall be 
composed of contiguous and compact areas having clearly observable boundaric.s us- 
ing visible ground features.") This definition mandates the creation of precinct.s based 
on geography, not population. The data .shown in the table for Kansa.s ignore tho.se 
precincts, reporting instead on actual polling places. Other states may have similar 
requirements that are not compensated for in the data reported by the .states to us. 

65. See infra Table 2. The Census Bureau define.s an urbani/ed area as “a central 
place(s) and adjacent territory with a general population density of at least 1 ,000 peo- 
ple per square mile of land area that together have a minimum residential population 
of at feast 50,000 people.” U.S. Census Bureau, U.S. Census 2000 Glossary, http:// 
factfinder.census.gov/home/en/epss/g1ossary_u.html (last visited Jan. 22. 2007). 
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trict of Columbia has a population density comparable to 
Philadelphia’s, yet uses precincts of 0.5 square miles and 4,083 people 
per precinct. Illinois’s Cook County (Chicago) has a population den- 
sity of 5,631.3 people per square mile yet has precincts of 1,041 peo- 
ple and 0.2 square miles per precinct. Cook County’s precincts seem 
too small when compared to New York City, let alone the District of 
Columbia. 
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Looking at populous counties with slightly lower densities, 
Fulton County, Georgia (Atlanta), Honolulu County (Hawaii), Meck- 
lenburg County, North Carolina (Charlotte), and Providence County, 
Rhode Island are all close in terms of density. Yet Fulton County’s 
precincts average 2,680 people and 1.6 miles, Providence County’s 
average 1,888 people and 1.2 square miles, and Honolulu County’s 
and Mecklenburg County’s average about 4,100 people and 2.8 miles. 
There are even discrepancies in rural counties. Jefferson County, Ala- 
bama and Bernalillo County, New Mexico are comparable, with densi- 
ties of 591.6 people and 508.2 respectively. Yet the Alabama 
county’s precincts have 3,502 people and 5.9 square miles, while the 
New Mexico county has 1,195 people and 2.4 square miles per pre- 
cinct. Clearly the mileage footprints should be reversed, and the pre- 
cinct population for the New Mexico county seems small. 

We ran one more test to learn if there was any consistency within 
individual states. Table 3 shows those results. Because many states 
have only one or two major metropolitan areas, it is difficult to pick 
two counties within a state that have comparable populations, areas, 
and population densities. The pairings generally show those with the 
closest fits. Of the seventeen pairs shown, eleven are relatively close 
in average precinct area, while six — those in Mississippi, Missouri, 
Nebraska, South Carolina, Tennessee, and Virginia — are noticeably 
out of alignment. These six pairings suggest conflicting views be- 
tween the counties paired as to the correct number of people to assign 
to a precinct. Such intrastate comparisons raise questions of uniform 
treatment by a state of its voters and of possible equal protection is- 
sues. It seems that leaving precinct determination decisions to indi- 
vidual counties opens the door to legally significant disparities.*® 


66. See Stewart v. Blackwell, 444 F.3d 843, 869-70 (6th Cir. 2006), vacated as 
moot by Stewart v. Blackwell, No. 05-3044, 2007 WL 77853 (6th Cir. Jan. 12, 2007). 
(finding equal protection violations where Ohio counties used different types of vot- 
ing machines). 
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The inconsistent treatment of precincts also shows states’ statu- 
tory limitations on the number of persons per precinct. Of the fifty 
states and the District of Columbia, most have a maximum number of 
individuals that can be assigned to an individual precinct, and some 
have minimum number as well. But a substantial minority — twenty- 
three — have no maximum figure. Of those that do have a maximum, 
the terms of reference vary. Some are set in terms of total population, 
some in terms of registered voters, some in terms of active voters, and 
some in terms of votes cast in the last general election.'’^ Some states 
have maxima differentiating between urban and rural counties.** Cog- 
nizant of those comparative issues, the range is from Illinois’s maxi- 
mum (in highly urban areas) of 800 voters to Tennessee’s and 
Virginia’s uniform statewide maxima of 5,000 registered voters. 

While each state presumably established its figure with some no- 
tion of administrative efficiency and voter travel time, there is no clear 
reason why the states have come to such widely disparate conclusions. 
We make no definitive conclusions from these data, and we leave to 
the demographers more rigorous study. But the hodgepodge of data 
presented in these tables establishes the absence of rational state or 
county principles for creating precincts. 

The origin of many state precinct limits may, in fact, be historical 
artifacts tied to the earlier era when most of the country used lever 
machines, and there were estimates of how many voters could be 
processed on each lever machine on election day.** We need not re- 


67. See infra Appendix (table listing slate statutory precinct requirements). Cur- 
rently, twenty-seven states have a maximum population for precincts mandated by 
statute. Id. Twenty-three states have no maximum and Wyoming can be read as 
having no maximum .since population growth does not result in creation of new pre- 
cincts. Id. 

68. See id. 

69. Some indication of the weak analytical basis for at least old maxima can be 
found in a 1968 study by E.S. Savas. Savas, working with colleagues from the River- 
■side Re.search Institute, developed a computer model for drawing New York City 
election districts efficiently, given the state law constraints on the maximum number 
of voters per election district and the maximum number of voters per lever voting 
machine. See E.S. Savas, A Computer-Based System for Forming Efficient Election 
Districts, 19 Operations Res, 135 (1971). Prior to the 1957 advent of permanent 
registration in New York, the City Board of Elections would redraw the election dis- 
trict lines every year. Id. at 136. With permanent registration and the apparent lack 
of time to redistrict, the Board of Elections often added a second voting machine 
rather than changing the district lines. Id. As for the state maxima, at that time the 
law had an upper limit of voters per election district of 750 for one-machine districts 
and 1,050 for two-machine districts. Id. at 149. Savas noted that “[t]aken together, 
this i.s a strange pair of limits. It is much more logical that the latter be twice the 
former, which would tend to equalize the delays for all voters, regardless of whether 
they are assigned to one-machine or two-machine districts.” Id, at 149-50. He 
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view in detail this theory; tracing this history is beyond the scope of 
this paper. It is enough that we point out the lack of obvious analyti- 
cal support. 


D. Criticisms of the Precinct Structure 

In 1934, Joseph Harris offered a number of criticisms of the 
states’ precinct structures, many of which are still valid today.^° One 
was that precinct size varied widely from state to state not because of 
differences among jurisdictions, but simply “due to custom and to 
state law.”''* Harris also concluded that some states capped the num- 
ber of voters per precinct at unreasonably low levels. He argued that: 
The great variation in the number of voters to the precinct author- 
ized by the state laws indicates in itself that such provisions are 
unwise. If the precinct officers of Massachusetts are able to take 
care of two thousand voters, there can be no justification for state 
laws restricting the number of voters to the precinct to two hundred 
in California, two hundred and fifty in Indiana, three hundred in 
Washington, Oregon, Nebraska, and Colorado, and so on."'^ 

Harris pointed out that small precincts probably made sense in 
the early nineteenth century, when there were few large cities and 
primitive transportation. However, when Hanis published his study 
in 1934, he noted that many Canadian cities had created election dis- 
tricts with as many as five thousand registered voters,^"* Harris argued 
that election districts in the United States should similarly be in- 
creased in size.''^ The low limits on voters-per-precinct made little 
sense given data showing that only about half of a precinct’s voters 
would show up to vote.^* 

Harris was not suggesting that the maximum voter caps be raised. 
Rather, he believed that there should be no maximum caps, just a min- 
imum floor of four hundred voters for precincts in cities.^^ Removing 
the maximum caps would give local officials more discretion in de- 


thought the .standards should be changed to 600 and 1,200, noting that queuing theory 
suggested that a two-machine district could accommodate even more than twice as 
many voters, with equal waiting times. Id. at 150, 

70. See Harris, Election Administration, supra note 55. 

71. Id. at 207. 

72. Id. at 208. 

7.S. Id. at 9-10, 

74, M. at 211. 

75, Id. 

76. Id. at 208-09. 

77. W. at41. 
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signing precincts.'^’* Additionally, Harris argued that larger precincts 
would result in cost savings through efficiencies, including more pro- 
ductive poll workers and fewer rented polling places, as he found pre- 
cinct size to be “unquestionably the most important factor determining 
the cost of elections. Larger precincts also would he less suscepti- 
ble to alterations that would require moving the polling place from one 
year to the next, thereby reducing voter uncertainty as to where to go 
to vote each year.^“ Harris further believed that larger polling places 
would have greater quality control, because they could be staffed with 
a responsible person from the central elections office and thus run 
under more strict supervision.*' 

Finally, Harris did not believe that increasing the size of precincts 
would greatly inconvenience voters, because “[p]aved streets, im- 
proved transportation, and the universal use of the automobile have 
relieved the necessity for small precincts.”®- Indeed, he noted that in 
many cities multiple precincts already were located in the same pol- 
ling place. 


III. 

Provisional Voting: The Idea and 
ITS Implementation 

The right to a provisional voting ballot and the requirement for 
computerized statewide voter registration lists are centerpiece reforms 
of HAVA.®"* Because Congress sought to eliminate the chaos and 
strife regarding disputed registrations at the polling place, HAVA 
guarantees that every voter encountering eligibility questions has the 


78. Id. The recommendation that precincts be limited by minimum figures and not 
maxima had previously been published by the Committee on Election Administration 
of the National Municipal League, of which Harris was a member. Id. at 24. .Alexan- 
der Keyssar went even further in his critique of smalt precincts, finding nefarious 
intent in some historical instances: “[Allthough justified as a means of insuring that 
election judges would be familiar with their constituents, the creation of tiny precincts 
meant that anyone who moved even a few blocks was likely to have to register again 
and meet a new thirty-day residency requirement." Keyssar, supra note 50. at 154. 
For a listing of the precinct residency time requirements from 1870-1923, see id. at 
380-88 tbl.A.14. 

79. See Harris. Election Administration, supra note 55, at 209-10. 

80. W. at 213. 

8 1 . hi. at 42. 

82. hi See ri/so id. at 212-13. Harris officially used "size" of precincts to refer to 
population size, but he also discussed “size” in terms of voters having further to 
travel. "Increasing the size of precincts” thus implicates an increase in both the popu- 
lation per precinct and its area. See id. at 42. 

83. Id. at 42-43. See also infra notes 239-42 and accompanying text. 

84. See .supra notes 7-10 and accompanying text. 
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right to cast a provisional ballot.®^ Election officials are to review 
each provisional ballot after election day, research whether the person 
was in fact an eligible voter, and, if so, count the ballot as valid.®® 
HAVA’s legislative history, while limited, reinforces the importance 
of provisional voting, finding that it “represents the ultimate safeguard 
to ensuring a person’s right to vote.”®"' 

The 2004 election was the first in which the HAVA provisional 
ballot requirement was implemented, and the implementation was not 
without difficulties. Questions and legal challenges arose as to 
whether provisional ballots cast in a precinct other than the voter’s 
assigned precinct should be counted. There were conflicting interpre- 
tations of the Act regarding whether state law or federal law controlled 
the counting of provisional ballots. We discuss below the thin provi- 
sional ballot legislative history of HAVA and the litigation about pro- 
visional ballots that arose in 2004. 

A. Pre-HAVA Studies 

The bipartisan National Commission on Federal Election Re- 
form-chaired by former Presidents Gerald Ford and Jimmy Carter 
(Ford-Carter Commission) — recommended in 2001 that voter registra- 
tion move away from local control and be organized and administered 
on a statewide basis.®® Centralization was needed in order to ensure 
that voters’ registration information is updated as voters move.®® Con- 
ceding that no registration system, no matter how sophisticated, will 
be error-free, the Commission also recommended that provisional bal- 
loting be available to all voters within the state on election day, re- 
gardless of the location of their precinct or polling place,®® Both 
recommendations were motivated by the same objective; that “[n]o 
American qualified to vote anywhere in his or her state should be 
turned away from a polling place in that state. ’’®^ 

The Ford-Carter Commission then proposed a method for count- 
ing provisional ballots. If, after the election, authorities concluded 
that the provisional voter was eligible to vote, but voted in the wrong 
jurisdiction, the ballot should not be forwarded to the correct district, 
as was the practice in some states. Instead, the ballot should be ac- 

8.5. Id.: HAVA § 302(a), 42 U.S.C. § 15482(a)(3)-(4) (Supp. Ill 2005). 

86. § 302(a)(3)-(4). 

87. H.R. Rep. No. 107-329, pt. 1, at 37 (2001). See infra Part IV.B.3. 

88. See Nat’l Comm’n on Fed. Election Reform, To Assure Pride & Confi 
DENCE in the ELECTORAL PROCESS 28 (2002) [hereinafter Ford-Carter Comm’n]. 

89. Id. at 29. 

90. Id. at 35-36. 

91. Id. at 34. 
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cepted as a limited ballot — valid only for the races the voter was eligi- 
ble for at the place where the ballot was cast, such as statewide races 
or the congressional district race if within the same district. 
Ford-Carter Commission recognized that the post-election administra- 
tive effort necessary to process provisional ballots was significant 
(from five or ten minutes to one hour per ballot) and would slow' com- 
pletion of the official election results.*'^ Nevertheless, the Commis- 
sion believed that this cost was outweighed by the benefits to the 
system, primarily allowing all eligible voters to vote.'^"* Other task 
forces, made up primarily of state and local election administrators, 
also recommended that all states establish provisional balloting.®* 

B. HAVA 

Section 302(a) of HAVA establishes that if a voter’s name “does 
not appear on the official list of eligible voters for the polling place or 
an election official asserts that the individual is not eligible to vote," 
the individual shall be permitted to cast a provisional ballot.®*''’ Section 
302(a)(2) contains the only HAVA requirements on the voter for cast- 
ing the provisional ballot: the individual must affirm in writing that he 
or she is both a “registered voter in the jurisdiction" and “eligible to 
vote in that election,"®’ However, .section 302(a)(4) complicates mat- 
ters by stating, "[i]f the appropriate State or local election official to 
whom the ballot or voter information is transmitted . . . determines 
that the individual is eligible under State law to vote, the individual’s 
provisional ballot shall be counted as a vote in that election in accor- 


92. Id. at .t6. 

93. See id. 

94. See id. at 36-37. 

95. See. e.g.. Nat’l Task Force on Election Reform 2000, .supra note 10 (rec- 
ommending that all jurisdictions adopt provisional ballots in the absence of "election 
day registration or other .solutions to address regi.stration questions”), available at 
htlp://www, eleclioncenler.org/publicauons/electionrefortreport2001. pdf; Nat’l 
Co.mm’n on Election Standards & Reform, Report & Recommendations to 
Improve America's Election System 4, 8 (2001), available at http://www,naco. 
org/Conlent/ConlentGroups/Programs_and_ProJects/Information_Technology 1 /Elec- 
tions! /election. pdf (recommending that states have provisional ballots that are 
counted after confirmation of voter eligibility); The Constitution Project, Build 
INC CoNSENSij.s ON ELECTION REFORM, 8-9 (2001), available at htlp://www.sec.state. 
wa,gov/documentvault/TheConstitutionProJectBuildingCon,sensusonElectionReform 
Augusl2001-1023.pdf (recommending that “voters, at a minimum, should have an op- 
portunity to submit provisional ballots”). 

96. HAVA § 302(a), 42 U.,S.C. § 15482(a) (Supp. Ill 2005). 

97. § 302(a)(2), 
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dance with State law.”®* This sentence is the source of the confusion 
and discord over the effectiveness of the HAVA requirement.®® 

There is little in the legislative history to explain why the final 
provision is so written. The reporting House Committee issued an 
extensive report‘“o to accompany the bill that it sent to the floor (H.R. 
3295) on December 10, 2001. But the reporting Senate Committee 
did not issue a report to accompany the bill it sent to the floor (S. 565) 
earlier that year .*°2 On December 19, 2001, shortly after H.R. 3295 
passed the House, Senators Dodd, McConnell, and Bond introduced a 
replacement to S. 565, in the form of an amendment (SA 2688), that 
Senators Dodd and McConnell, as the floor managers of the debate on 
the Senate floor, would offer at the outset of the debate (Managers’ 
Amendment). The sponsors of the amendment mentioned but did 
not discuss the counting portion of the provisional ballot provision at 
the time of introduction. 

The Managers’ Amendment, as a complete substitute for the bill 
reported out of the Senate Committee on Rules and Administration, 
became the basis of the bill that passed the Senate on April 11, 
2002A°^ The House-Senate Conference Report for the final version of 
HAVA was intentionally written not to elaborate on any of the bill’s 
language. Although individual senators made statements on the 
floor at the time of consideration of the Conference Report, the House 
Report is the only document representing the views of more than one 
member that contains any significant explanatory substance. 


98. § 302(a)(4). 

99, See infra Part III.C (discussing the use of provisional ballots in the 2004 elec- 
tion and courts’ analysis of section 302(a)(4) prior to the election). 

100. See H.R. Rep. No. 107-329, pt. I (2001). 

101. H.R, 3295, 107th Cong. (2001). 

102, S. 565, 107th Cong. (2001). The reporting of S. 565 exemplifies the difficulties 
of enacting HAVA. The committee reported the bill, supported by the ten Democratic 
committee members, after the nine Republican committee members boycotted the 
markup session. The boycott was triggered by committee chairman Senator Dodd's 
refusal to consider S. 953, a competing measure from the committee’s ranking Repub- 
lican, Senator McConnell. See Bill Swindell, Democrats Spurn GOP & Approve Vot- 
ing Mandates Bill, CQ Monitor News, Aug. 2, 2001, See also 147 Cong, Rec, 
S8876 (daily ed. Aug. 3, 2001) (statement of Sen. Dodd), 

103, See 147 Cong. Rec. S13764-71 (daily cd. Dec. 19, 2001). See also 147 Cong. 
Rec. si 3682 (daily ed. Dec. 19, 2001) (statement of Sen. Dodd). 

104, See 148 Cong. Rec. S713 (daily ed. Feb. 13, 2002) (statement of Sen. McCain) 
(“1 urge my colleagues to support the compromise amendment in the nature of a sub- 
stitute to S. 565.”); id. at S2544 (daily ed. Apr. 11, 2002). 

105. See infra Part I1I,B.3. 




248 


162 LEGISLATION AND PUBLIC POLICY [Vol, 10:133 

I. The House Version 

H.R. 3295, as introduced and reported to the House, contained in 
section 502(3) a requirement that the states enact legislation permit- 
ting “in-precinct provisional voting by every voter who claims to be 
qualified to vote in the State. The bill did not address whether to 
count a provisional ballot. The House Report that accompanied H.R. 
3295, in describing section 502(3) of the bill, also delineates the re- 
quirements for casting a provisional ballot as eligibility in the 
precinct. 

Although the term “in-precinct” is used in both the bill and the 
report, because of its generality, the reference should be read to focus 
on polling place voting, rather than literally on the question of voting 
only in the correct precinct. Supporting that interpretation is the de- 
tailed discussion in the report of when a provisional ballot might be 
needed. The report found that there were at least eight reasons why a 
person’s name might not appear on the list of qualified voters for a 
precinct, almost all of which reference problems at the polling place 
itself: (1) administrative errors such as oversight or misspelled names; 
(2) poll workers “may not be aware that the voter is listed on a supple- 
mental roster containing the names of voters who registered shortly 
before the election”; (3) voters may have been “improperly removed 
from the voting rolls”; (4) voters may have not received, or received 
“but did not heed, a notice that their polling place had moved”; (5) 
administrative agencies “that are supposed to make registration appli- 
cations available to clients may improperly handle the applications or 
fail to forward them to proper election officials in a timely manner”; 
(6) “voters may fail to notify their registrar, or fail to re-register, after 
a change of address”; (7) “well-intentioned nongovernmental organi- 
zations may mishandle registration materials”; or (8) the voter may 
simply have “fail[ed] to register.” 

A number of these circumstances, most notably (4) — the implied 
appearance at the wrong polling place — could not be alleviated if 
“precinct” were read narrowly to exclude the “polling place” meaning. 
The bill as reported was passed by the full House on December 12, 
2001, with no changes to the provision. 


106. H.R. 3295, 107th Cong. § 502(3j (2001). 

107. H.R. Rep. No. 107-329, pt. 1, at 37 (2001) (“In-precincl provisional voting en- 
ables people whose eligibility is in doubt to vote in their precinct, without having to 
travel somewhere else to .swear they are eligible to vote, and have their registration 
verified in the days following an election.”), 

108. Id. at 38, 

109. 147 Cong. Rec. H9308 (daily ed. Dec. 12. 2001). 



249 


2006] TRAPPED BY PRECINCTS? 163 

2. The Senate Bill 

As initially introduced by Senator Dodd on March 19, 2001,"° S. 
565 provided that any voter who declared himself or herself “to be 
eligible to vote at a particular polling place” and whose name did not 
appear on the official roll or it was otherwise asserted that the voter 
was ineligible to vote at the polling place, would be able to cast a 
provisional ballot after making a written affirmation of eligibility. ‘ ‘ ' 
The provisional ballot was to be “tabulated” after an appropriate offi- 
cial verified the affirmation. The provision did not contain any ref- 
erence as to if state law would control whether or not to count the 
ballot. 

The Managers’ Amendment contained the same requirements for 
a voter to receive and cast a provisional ballot as the enacted HAVA 
provision. The voter must affirm to be registered in the jurisdiction 
and eligible to vote in that election."^ However, the Managers’ 
Amendment had a different rule for when to count a cast provisional 
ballot. Unlike both the original Senate bill and the HAVA section 
enacted after the House-Senate Conference, the Managers’ Amend- 
ment stated that; “(4) If the appropriate State or local election official 
to whom the ballot is transmitted . . . determines that the individual is 
eligible under State law to vote in the jurisdiction, the individual’s 
provisional ballot shall be counted as a vote in that election.”"'* The 
standard for counting a provisional ballot was thus eligibility in the 
jurisdiction, not necessarily in the precinct or polling place. 

In his final summary of the bill before passage. Senator Dodd 
described the counting standard in the following way: “The election 
official then makes a determination, under state law, as to whether the 
voter is eligible to vote in the jurisdiction, or not, and shall count the 
ballot accordingly.”"^ He then clarified the meaning of “jurisdic- 
tion”: “It is our intent that the word ‘jurisdiction,’ for the purpose of 
determining whether the provisional ballot is to be counted, has the 
same meaning as the term ‘registrar’s jurisdiction’ in section 8(j) of 


1 10. See 147 Cono. Rec. S2475 (daily ed. Mar. 19, 2001 ) (statement of Sen. Dodd). 

111. W. Curiously, the GPO website PDF versions of the bill as introduced and as 
reported on November 28, 2001 differ from the bill as set out in the Congressional 
Record for March 19, 2001. The Record version does not contain the references to 
the polling place. See 147 Cong. Rec. S2477 (daily ed. Mar. 19, 2001). 

112. S. 565, 107th Cong. § 301(b)(4) (2001). 

113. See 147 Cong. Rec. S13765 (daily ed. Dec. 19, 2001). 

114. Id. 

115. 148 Cong. Rec. S2534 (daily ed. Apr. 11, 2002) (statement of Sen, Dodd) 
(emphasis added). 
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the National Voter Registration Act.”"* After Dodd spoke, no one — 
in particular, neither the minority floor manager (Senator McConnell) 
nor the other leading Republican spokesman (Senator Bond) — contra- 
dicted Dodd’s remarks. Thus, the Senate passed the Managers’ 
Amendment on April 11, 2002 with the counting standard relatively 
unchanged.' " 

3. The Conference Bill 

The House-Senate Conference reported the final bill on October 
8, 2002.'"' In the bill, the Conference Committee adopted the Sen- 
ate’s version of the counting provision with two changes. It dropped 
the phrase “in the jurisdiction” and added “in accordance with State 
law” at the end. The conesponding conference report did not elabo- 
rate on this shift in language, or indeed on any other HAVA provi- 
sion."^ The conference bill passed the House two days after the filing 
of the report, without any discussion of the counting provision.'-'^ 

Six days after that, the Senate took up consideration of the con- 
ference bill, and there was commentary on the provisional ballot pro- 
vision.' Senator Bond, one of the managers of the bill for the 
Republican minority, was the first to speak about the provision. He 
said that if a vote was cast outside the jurisdiction in which the voter 
was registered, it was not to be counted if state law required voting in 
the jurisdiction of registration. ‘^2 Bond next discussed registered vot- 
ers showing up at the wrong polling place and the continuation of state 
law provisions authorizing the poll workers to direct the voter to the 
correct polling place. '2-’' He did not tie such redirection to the question 


116. Id. at S2535. The relevant NVRA provision can be found at 42 U.S.C. 
§ I973gg-6(j) (2000). This statement was also noted by the Si.sth Circuit in Sandusky 
County Democratic Parry v. Blackwell (Blackwell /), 339 F, Supp. 2d 975, 990 n.5 
(N.D, Ohio 2004). See also infra note.s 146. 193-98 and accompanying text; supra 
notes 31-38 and accompanying text. 

1 17. 148 Cong. Rec. S2544 (daily ed. Apr. 1 1, 2002). One difference was the inclu- 
sion of the voter information language, which was designed to meet the particular 
need.s of provisional balloting in Michigan. See id. at S247I (daily ed. Apr. 10. 
2002 ). 

1 18. H.R. Rep. No. 107-730 (2002). 

1 19. See id. at 74-75. 

120. 148 Cong. Rec. H785.3-54 (daily ed Oct. 10, 2002). 

121. See generally 148 Cong. Rec. S10488-105I6 (daily ed. Oct. 16, 2002). 

122. Id. at S 10491. Senator Bond also noted that “[tit is not the intent of the authors 
to overturn State laws regarding registration or state laws regarding the jurisdiction in 
which a ballot must be cast to be counted." Id. 

123. Id. Senator Bond stated: 

Additionally, it is inevitable that voters will mistakenly arrive at the 
wrong polling place. If it is determined by the poll workers that the voter 
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of provisional ballot counting. Bond thus conceived of counting votes 
cast in the correct jurisdiction, as determined by state law, but not 
necessarily in the correct precinct. 

Bond later continued in a dialogue with Senator McConnell, the 
ranking Republican minority member of the Senate Rules Committee, 
which issued the first Senate version, and also a manager of the bill. 
In this dialogue, Senator Bond concurred with Senator McConnell’s 
description of the counting rule; 

1 agree completely with the Senator’s description of this provision. 
Congress has said only that voters in Federal elections should be 
given a provisional ballot if they claim to be registered in a particu- 
lar jurisdiction and that jurisdiction does not have the voter’s name 
on the list of registered voters. The voter’s ballot will be counted 
only if it is subsequently determined that the voter was in fact prop- 
erly registered and eligible to vote in that jurisdiction, . . . but the 
voter’s name was erroneously absent from the list of registered vot- 
ers. This provision is in no way intended to require any State or 
locality to allow voters to vote from any place other than the pol- 
ling site where the voter is registered. 

Most of Bond’s explanation implies that the relevant requirement is 
jurisdiction, not precinct. It is only the last sentence that potentially 
narrows the counting standard down to the precinct level. 

Senator Dodd, the chair of the Senate Rules Committee and the 
highest ranking participant in the Senate debate for the Democratic 
majority, also elaborated on the counting requirement in a discussion 
of a different HAVA provision — the first-time voter mail registrant 
photo ID requirement.'^’ He stated that; 

Any provisional ballot must be promptly verified and counted if the 
individual is eligible under State law to vote in the jurisdiction. 
Nothing in this conference report establishes a rule for when a pro- 
visional ballot is counted or not counted. Once a provisional ballot 
is cast, it is within the sole authority of the State or local election 
official to determine whether or not that ballot should be counted, 
according to State law. Consequently. . . if [a] voter otherwise 


is registered but has been assigned to a different polling place, it is the 
intent of the authors of this bill that the poll worker can direct the voter to 
the correct polling place. In most States, the law is specific on the pol- 
ling place where the voter is to cast his ballot. Again, this bill upholds 
state law on that subject. 

Id. (emphasis added). There is an ambiguity between the statement’s first two 
sentences and its last two. 

124. Id. at S 10493 (emphasis added). 

125. See HAVA § 303(b), 42 U.S.C. § 15483(b) (Supp. HI 2005). 
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meets the requirements as set out in State law for eligibility, the 
State shall count that ballot pursuant to State law.'-'’ 

This paragraph reestablishes what is mi.ssing from the actual language 
of HAVA § 302(a)(4), that the standard for counting a vote is eligibil- 
ity in the jurisdiction. The remainder of the paragraph confirms that 
state law controls whether a voter is eligible in the jurisdiction, even 
though none of the later sentences contain the wording “in the 
jurisdiction.” 

Senator Dodd continued: 

As I stated yesterday, nothing in this bill establishes a Federal defi- 
nition of when a voter is registered or how a vote is counted. If a 
challenged voter submits a provisional ballot, the State may still 
determine that the voter is eligible to vote and so count that ballot 
.... Whether a provisional ballot is counted or not depends solely 
on State law, and the conferees clarified this by adding language in 
section 302(a)(4) stating that a voter’s eligibility to vote is deter- 
mined under State law. ■2’'' 

Even though this statement is in the context of the mail registrant pro- 
vision, it still leaves the counting decision in state hands. 

C. The 2004 Pre-Election Litigation Over the Provision 's Meaning 

The problem of casting and counting out-of-precinct provisional 
ballots incited a series of court cases in the last months of the 2004 
election campaign. Various individuals and Democratic party organi- 
zations filed complaints in battleground states that had announced 
plans not to count such ballots, or — in more extreme circumstances- — 
not even to issue provisional ballots to voters who showed up in the 
wrong precinct. The spate of litigation was sparked by a fear among 
Democrats that Republican election administrators in the targeted bat- 
tleground states, invoking state precinct voting requirements, would 
improperly and unfairly deny lawfully registered voters the right to 
cast a provisional ballot and to have that ballot counted.'-*^ 

Over a two- week period, from October 12-26, 2004, five differ- 
ent trial courts and one appellate court weighed in on these issues. 
Their opinions contained four recurrent themes: (1 ) the meaning of the 


126. fd. at S 10508 (statement of Sen. Dodd) (emphasis added). 

127. Id. at S10510. 

128. See, e.g., Jo Becker, Legal Barrie for Presidency Undenvay; Lawsuits over 
Election Results Pending, with Both Side.s Gearing up for More, Wa.5H. Post. Oct. 
20, 2004, at At; Gary Martin, ‘04 Court Fight Already Is On; More than 27 Election 
Lawsuits Have Been Filed in Nine States, San Antonio E.'cpres.s-New.s, Oct. 25, 
2004, at lA; Vincent Sherry. Like 2000, 2004 Raises Issue of Disfranchisement. Voter 
Fraud, Wa.sh. Informer, Nov. 4~t0, 2004, at I, 
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word "jurisdiction” in section 302(a); (2) whether this use of jurisdic- 
tion trumps state requirements to count only provisional ballots cast in 
the correct precincf, (3) the correct textual interpretation of section 
302(a)(4); and (4) the importance of the various post-Conference 
statements on the Senate floor. Each court used one or more of these 
themes to justify its decision. 

The first court decision was Hawkins v. Blunt , issued on Octo- 
ber 12, 2004. Hawkins was filed in a district court in Missouri shortly 
after the August 3 Missouri primary, on behalf of the Missouri Demo- 
cratic Party and three individual plaintiffs who cast provisional ballots 
because their names were not on their polling place registers and they 
had not been sent to their correct polling places under a Missouri law 
that they claimed violated HAVA.*^° The court found it reasonable 
and not in conflict with HAVA for a voter, under the challenged state 
statute, to be directed to his or her correct polling place before being 
given a provisional ballot. It also found the state law reasonable 
and not in conflict with HAVA in requiring that, in cases where a 
voter so directed refused to go to that polling place, the voter would be 
given a provisional ballot but that it need not be counted. The court 
concluded that “Congress did not intend to . . . require that any person 
residing within one congressional district be allowed to cast a provi- 
sional ballot at any polling place within that district.”’^^ The court 
then ruled on the portion of the statute stating that provisional ballots 
cast in the wrong polling place would not be counted. The court 
found it “troublesome when interpreted literally” that it would “totally 
negate” the first three paragraphs of the statutory provision. There- 
fore, the reference to a “wrong polling place” must be read as limited 
to when a voter is directed properly to the correct polling place but 
refuses to go.‘^® By limiting the reach of the Missouri statute, the 
court tried to remove its ruling from the general fight over counting 
wrong-precinct provisional ballots. 


129. Hawkins v. Blum, No. 04-4177-CV-C-RED, 2004 U.S. Dist. LEXIS 21512 
(W.D. Mo. Oct. 12, 2004). 

130. Id. at *3-4, *11-13; see also Mo. Rev. Stat. § 115.430.2 (2000 & Supp. 
2005). 

131. See id. at *29-33. 

132. Id. at *32. See also Mo. Rev. Stat. § 1 15.430.2. 

133. Hawkins, 2004 U.S. Dist. LEXIS 21512, at *32. 

134. Mo. Rev. Stat. § 115.430.4. 

135. Hawkins, 2004 U.S. Dist. LEXIS 21512, at *33-34. 

1 36. See id. at *34, 
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Two days later, a district court in Ohio decided Sandusky County 
Democratic Party v. Blackwell {Blackwell The plaintiffs chal- 
lenged Ohio Secretary of State Kenneth Blackwell’s Directive 2004- 
33, issued on September 16, 2004.'^* That directive, according to the 
plaintiffs: (I) limited access to provisional ballots to only those voters 
who had moved from one precinct to another, rather than providing 
provisional ballots to all contested voters; (2) denied provisional bal- 
lots to voters attempting to vote out-of-precinct; (3) failed to require 
notifying disputed voters of their right to a provisional ballot; and (4) 
required verification of the voter’s status at the polling place on elec- 
tion day rather than permitting confirmation after election day.'^’^ 

The court’s first finding, and potentially the most important and 
far-reaching for future HAVA litigation, was the affirmation that 
plaintiffs could avail themselves of 42 U.S.C. § 1983, a Reconstruc- 
tion-era statute intended to empower newly enfranchised African- 
American voters to enforce their civil rights, as a private right of 
action for enforcing at least the provisional voting requirement of 
HAVA.'"*' The court went on to support the plaintiffs and to issue the 
preliminary injunction. The basic problem with Directive 2004-33, 
the court explained, was that it merely reiterated Ohio state law that 
existed before the passage of HAVA; it had not adjusted to conform to 
the requirements of HAVA. ‘"*3 The judge found this particularly diffi- 
cult to understand given that Secretary Blackwell had waited until 
September 16, 2004, to issue the directive, almost twenty-three 


137. 339 F. Supp. 2d 975 (N.D. Ohio 2004). 

138. See id. at 979-80 (reprinting Directive 2004-33). 

139. Id. at 981. 

140. 42 U.S.C, § 1983 (2000), See also Monroe v. Pape, 365 U.S. 167, 174-77 
( 1960) (discussing the origins of section 1 of the Ku Klux Klan Act of April 20, 1871, 
which later became § 1983); Developments in the Law: Section I9SJ and Federali.sin. 
90 Harv. L. Rev. 1 137, 1 141-56 (1977) (describing the background to the enactment 
of § 1983). 

141. See Blackwell I, 339 F. Supp, 2d at 981-87. While beyond the scope of this 
paper, the availability of § 1983 to private litigants must certainly have been a shock 
to those who, during the passage of HAVA, worked so hard to ensure that HAVA 
itself would create no private right of action. See 148 Cong. Rec. SI 0505 (daily ed. 
Oct, 16, 2002) (statement of Sen. Dodd) (noting that the House ’‘simply would not 
entertain” a private right of action under HAVA), Their success inadvertently created 
the conditions for invoking § 1983, See 339 F. Supp. 2d at 986 (finding that state- 
ments opposing a HAVA private right of action do not show intent to disallow suit but 
intent not to provide a direct cause of action, opening door to § 1983 .suits). It re- 
mains to be seen if other provisions of HAVA will be interpreted by the courts to be 
“unambiguously conferred" rights enforceable under § 1983. See id. at 981. 

142. Blackwell /, 339 F. Supp. 2d at 977. 

143. See id. at 988. 
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months after HAVA’s enactment and just six weeks before the 
election.''*"* 

Then the court turned to the meaning of HAVA § 302(a).'*-'’ The 
court concluded that while HAVA did not define jurisdiction, Con- 
gress intended it to have the same meaning as “registrar’s jurisdiction” 
in the NVRA.'*® 

The court next addressed the counting provision, section 
302(a)(4). The court did not believe it was necessary to delve into the 
HAVA legislative history, because the plain text of HAVA required 
counting out-of-precinct provisional ballots cast by voters validly reg- 
istered in the jurisdiction (in Ohio, the county).**^ The court nonethe- 
less discussed the various floor statements cited by the defendants in 
support of their claim that “provisional ballots need not be allowed in 
the ‘wrong’ precinct, or, if allowed, need not be counted.”'*® The 
court noted that, of the seven passages cited by defendants, the three 
statements by Dodd said nothing about “voting in the ‘wrong’ pre- 
cinct.”'*® Two of the four Bond statements discussed wrong jurisdic- 
tions, not wrong precincts. Of the two remaining Bond statements, 
the court said that one, stating that poll workers may direct a voter to 
the correct polling place, was not in conflict with HAVA because 
nothing in HAVA prohibited a poll worker from informing a voter of 
the voter’s correct polling place. '5' Senator Bond’s remaining state- 
ment, that poll workers may refuse to allow voters to vote at a wrong 
polling site, was more than offset by statements by Senators Dodd and 
Durbin that a voter has an express right to cast a provisional ballot.*’^ 

Returning to the text of section 302(a)(4), the court interpreted 
the critical HAVA words “determines that the individual is eligible 
under State law to vote, the individual’s provisional ballot shall be 
counted as a vote in that election in accordance with State law,” as 
having two independent clauses.'” The first clause is conditional, and 
the second mandates counting the ballot— -even if cast out-of-precinct 
but within the jurisdiction of registration — if the condition in the first 


144. Id. 

145. See id. at 988. 

146. Id. at 990 & n.5. Here, the court cited to HAVA’s legislative history for sup- 
pon, in contrast to its view that it wa.s unnecessary to turn to the legislative history to 
inteqrret the counting provision generally. See id. at 990. 

147. Id. at 991. 

148. Id. at 990. 

149. Id at 991 n.7. 

150. Id. 

151. See id. at 991, 

152. See id. 

153. Id. at 992. 
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clause was met. The reference to state law in the second clause pre- 
served for the state the right to determine how, not whether, to count 
the vote.'-"’'^ The court noted that out-of-precinct provisional ballots 
were to be counted only for federal offices and not for state or local 
offices or issues, thus doing no harm to any state interest. 

The court distinguished Hawkins on the narrowness of the Mis- 
souri court’s holding that it was permissible not to count a voter’s 
provisional ballot when the voter, who had been directed to his or her 
correct precinct by poll workers in the wrong precinct, refused to 
go. '5*’ The Ohio directive, which absolutely prohibited counting out- 
of-precinct provisional ballots, was much broader. The court also 
noted that the Hawkins court concluded that a blanket refusal to count 
any out-of-precinct provisional ballots probably would conflict with 
HAVA.'5« 

On October 20, six days after Blackwell /, the same court ruled 
on a revised Directive 2004-33 issued on October IS.'-’’® The court 
found that the revised directive had not cured the failings identified by 
the court in its October 14 preliminary injunction against the initial 
directive. The new directive still failed to make provisional ballots 
available to all disputed voters.'*' To be sure, the revised directive, 
by allowing counting of provisional ballots that had been cast in the 
correct precinct, satisfied one of Congress’s aims: ensuring that out- 
of-date registration rolls at the polling place did not prevent someone 
assigned to that polling place from voting and having that vote 
counted.'*- What the directive ignored were the other forms of mis- 
management, well-recognized during HAVA’s drafting, that cause an 
eligible voter’s registration to be challenged and right to vote re- 
fused. ‘*3 The revised directive also failed to require notifying voters 
of their right to vote provisionally and that they could vote provision- 
ally anywhere in the county.'*"' The court gave Secretary Blackwell 
until the end of the day to file a compliant directive.'** 


154. id. 

155. See id. at 990, 993. 

156. See id. at 993-94, 

157. Id. 

158. Id. at 993. 

159. See Sandu,sky County Democratic Party v. Blackwell (Blackwell II), 340 F. 
Supp, 2d 815, 816 (N.D. Ohio 2004). 

160. See id. at 819-20. 

161. See id. at 819, 

162. See id. 

163. Id. 

164. See id. at 820. 

165. 340 F. Supp. 2d at 823, 
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On October 1 8, a Colorado state court issued its ruling on count- 
ing out-of-precinct provisional ballots in Colorado Common Cause v. 
Davidson (CCC).*** In this case, the plaintiffs challenged a state stat- 
ute and an administrative rule that no provisional ballot cast in the 
wrong precinct would be counted, except for presidential and vice 
presidential elections, arguing that it violated the federal constitution, 
the state constitution, and HAVA.'®'' This court, like the Blackwell I 
court, first found that section 1983 provided the plaintiffs a private 
right of action under HAVA.'®* The court found that the statute and 
administrative rule did not violate HAVA. In particular, the court 
concluded that HAVA’s use of the term “jurisdiction” was ambigu- 
ous.'®® Relying on the plaintiffs’ argument that “jurisdiction” should 
be given its ordinary meaning of a geographical area having some 
degree of political self-governance, the court stated that the word 
could just as easily mean “state” as it could “county.”''" But the court 
noted that the plaintiffs had conceded that HAVA did not require 
counting provisional ballots cast in the wrong county.'" The court 
did not discuss the relevance of the NVRA definition of jurisdiction. 
The court also relied on Senator Bond’s post-conference floor state- 
ment about the authority of poll workers to direct voters to the correct 
precinct, although, as discussed above, that floor statement does not 
concern the counting of provisional ballots.'''^ 

The next day, October 19, a district court in Michigan handed 
down a ruling in favor of counting out-of-precinct provisional ballots 
in Bay County Democratic Party v. Land. First, the court agreed 
with the plaintiffs that they could bring a § 1983 action.'’'"' Then the 
court addressed the issue of whether out-of-precinct provisional bal- 
lots should be counted.'''® The court held that they should be counted; 
since the Michigan statute prescribing the qualifications to vote did 


166. Colo. Common Cause v. Davidson, No. 04CV7709, 2004 WL 2360485 (Colo. 
Dist. Ct. Oct. 18, 2004), available at http;//www.courts.state.co.us/exec/raedia/cases/ 
04CV7709.pdf. 

167. Id., at *1-2. 

168. Id., at *8. 

169. Id., at *10. 

170. Id. 

171. Id. The court also offered two ju.stifications for not counting such ballots, one 
based on the state constitution and one on administrative practicality. See id. at *11. 

172. Id., at *11. As discussed above, that floor statement did not concern the count- 
ing of provisional ballots. See supra note 123 and accompanying text. 

173. 347 F. Supp. 2d 404, 438 (E.D. Mich. 2004). 

174. See id. at 424-27. 

175. See id. at 428. 




258 


1 72 LEGISLATION AND PUBLIC POLICY [ Vol. 1 0: 1 33 

not include precinct residency, voting out-of-precinct did not consti- 
tute failure to meet a qualification to vote.’^® 

Like the Blackwell I court, and relying heavily on that opinion, 
the Bay County court found that the distinction between whether to 
count a vote and how to count a vote was a meaningful one.'^^ The 
court’s bottom line was that states retained the power to organize vot- 
ing on the basis of precincts and otherwise to enforce precinct-based 
voting. They could require voters to vote in-precinct, direct voters to 
their correct precinct, accept regular ballots only from those voting in 
precinct, and even criminally punish voters who intentionally voted 
out-of-precinct.'^^ But, finding support from both Hawkins and 
Blackwell, the court held that states may not refuse to count a provi- 
sional ballot for federal races cast out-of-precinct but within the 
proper jurisdiction. 

Finally, the court dismissed the defendants’ arguments that 
counting the votes of people voting out-of-precinct would cause vote 
dilution; the court held so on the grounds that the vote would count 
only for races for which the voter was eligible to vote.'*^ For in- 
stance, for jurisdictions having more than one member of the House, 
the vote would only count if cast for candidates for the seat in the 
voter’s actual congressional district. If the out-of-precinct ballot in- 
cluded a vote for a House candidate in a different district, that part of 
the ballot would not be counted. 

Two days later, a district court in Florida ruled on the provisional 
ballot issue in Florida Democratic Party r. Hood (FDP). Like the 
prior courts, this district coun found that § 1983 was available to the 
plaintiffs,'*- The court also upheld plaintiffs’ arguments that voters 
must be allowed to cast provisional ballots.'*-’' But the court disagreed 
with plaintiffs as to their right to have out-of-precinct provisional bal- 
lots counted.'*"* This court interpreted HAVA as requiring the state to 
take the time to determine, with the more “perfect knowledge” availa- 
ble after election day, whether the person was eligible under state law 
broadly, to vote at any polling place, or only narrowly to vote at the 


176. See id. at 430-31. 

177. Id. at 431-32. 

178. Id. at 432. 

179. Sec id. at 432-34. 

1 80. Id. at 436. 

181. 342 F. Supp. 2d 1073, 1083 (N.D. Fla. 2004). 

182. See id. at 1077-78. 

183. hi at 1081. 

184. See id. at 1079-80, 
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polling place where the provisional ballot was cast.‘**^ The judge re- 
jected the plaintiffs’ broader reading of “eligible” as meaning eligibil- 
ity to vote in the election, without regard to polling place. In doing so, 
he relied on his interpretation of the post-Conference statements of 
Senator Bond, but he mistakenly attributed to Senator Dodd Senator 
Bond’s comment that HAVA does not require out-of-jurisdiction bal- 
lots to be counted.'*® For this judge, the HAVA phrases “registered 
voter in the jurisdiction,” “eligible to vote in an election for Federal 
office,” and “eligible to vote in that election” were not controlling 
because they did not appear in section 302(a)(4). 

The final court action on provisional ballots was Ohio Secretary 
of State Kenneth Blackwell’s appeal to the Sixth Circuit Court of Ap- 
peals, which was decided on October 26 {Blackwell //).'** The appel- 
late court affirmed the availability of § 1983'*® but, in sweeping 
language, rejected the district court's ruling on the counting stan- 
dard.'®” Noting that at least twenty-seven states count only in-precinct 
votes,'®' the court sided with the FDP court’s interpretation that 
HAVA’s provisional voting section was intended to correct for imper- 
fect knowledge at the poll on election day.'®^ 

The Sixth Circuit reviewed HAVA’s use of the word “jurisdic- 
tion” and concluded that the Blackn’ell / court was wrong to derive a 
congressional intent to ascribe the NVRA meaning to the word.'®'’ 
The court found that Senator Dodd’s statement about the NVRA defi- 
nition'®'' was outweighed by the last two sentences of Senator Bond’s 
comment on the counting requirement and the last sentence in Senator 
Bond’s colloquy with Senator McConnell, both of which discuss state 
law requirements to vote at specific polling places. *®-‘’ The appellate 
court concluded that HAVA did not define “jurisdiction” and that the 
term had too many meanings to compel the conclusion that it meant, 
in the Sixth Circuit’s words, the “geographic reach of the unit of gov- 


185. See id. 

186. See id. at 1080 n.7; see also supra note 123. 

187. See id. at 1080-81. 

188. 387 F.3d 565 (6th Cir. 2004). The defendants in Bay County Democratic Party 
V. Land. 347 F, Supp. 2d 404 (E.D. Mich. 2004), also filed an appeal with the Sixth 
Circuit, but the two cases were consolidated. Bay County Democratic Party v. Land, 
No. 3044720-1 (6th Cir. Oct. 23, 2004) (order granting motion to con.solidate). 

189. 387 F.3d at 572-73. 

190. See id. at 568. 

191. Id. at 568 & n.l. 

192. See id. at 570. 

193. Id., at 574-75 & n.4. 

1 94. See .mpra note 1 1 6 and accompanying text. 

195. Id. at 575. See also supra notes 122-24 and accompanying text. 
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ernment that maintains the voter registration rolls.”'®* Furthermore, 
even if the term “jurisdiction” did have that meaning, it only affected 
the standard for casting, not counting.'®® 

The Sixth Circuit also rejected the district court’s two-clause in- 
terpretation of the section 302(a)(4) counting provision.'®* The appel- 
late court relied on Senator Bond’s statement disavowing intent to 
overturn state counting law's for oul-oUjurisdiction ballots'®® and the 
last sentence of Senator Dodd’s statements regarding mail regis- 
trants2°* to demonstrate that there was no clear congressional intent to 
overturn state counting laws.^"' For this court. HAVA was “quintes- 
sentially about being able to casi a provisional ballot,”®"® not to have 
it counted.®"® 

The Sixth Circuit decision was the last of the pre-election litiga- 
tion regarding out-of-precinct provisional ballot counting. There was 
no time remaining in the six days before the election to appeal these 
decisions or pursue some of the other pending cases. On November 3, 
the day after the election, the Kerry campaign decided that there were 
not enough provisional ballots in Ohio to create a meaningful chance 
for Kerry to capture Ohio’s electoral votes.®"® Thus, appeals became 
meaningless. 

In all of these cases, the use of HAVA’s legislative history is 
.somewhat ironic. The Democratic litigants and the more liberal 
judges in Ohio and Michigan took a textual approach to statutory in- 
terpretation,®"^ while the Republican litigants and the more conserva- 
tive judges in Florida and the Sixth Circuit Court of Appeals took the 


196. See id, 

197. See id. ai 578-79 & n.5. 

198. See id. at 577. 

199. Id. at 578 (citing 148 Cong. Rec. S10491 (daily ed. Oct. 16, 2002) (slatemenr 
of Sen. Bond) (“It is not the intent of the authors to overturn .Slate laws regarding 
registration or state laws regarding the jurisdiction in which a ballot mu.st be cast to be 
counted.”)); see supra note 122 (discussing Bond’s statement in the legislative 
history). 

200. Id. (citing 148 Cong. Rec. S10510 (daily ed. Oct. 16, 2002) (.statement of .Sen. 
Dodd) (“Whether a provisional ballot i.s counted or not depends solely on State law, 
and the conferees clarified this by adding language in section 302(a)(4) stating that a 
voter's eligibility to vote is determined under State law.”)); see supra note 127 and 
accompanying texl (discussing Dodd’s statement in the legislative history). 

201. See id. 

202. Id. at 576. 

203. Id. at 578. 

204. See Balz, supra note I 3. 

205. See supra Part II. 
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approach associated with “judicial activism”20f’ — relying heavily on 
post-conference floor statements from only one house of Congress 
and, even more surprisingly, on the statements of a senator in the mi- 
nority, Senator Bond. Furthermore, when the various courts delved 
into the floor statements of Senators Bond and Dodd, they did so in a 
selective way that did not fully convey what the two senators were 
saying.'®'' 

D. The EAC’s Survey of Provisional Ballot Casting 
and Counting in 2004 

With the help of a United States Election Assistance Commission 
(EAC) survey completed in the fall of 2005^®* and some ancillary 
analysis by the Government Accountability Office in a report com- 
pleted in June 2006,^°® we now have the opportunity to review the 
magnitude of the effect of the precinct limitations on provisional bal- 
loting in the 2004 election. 

The EAC conducted a survey on twelve different general election 
topics, including the casting and counting of provisional ballots, and 
received questionnaire responses from 6,568 local election administra- 
tion jurisdictions (i.e., county or township election administrators).^ 
The report’s primary author, Kimball Brace, found that the jurisdic- 
tions reported that 1,901,591 provisional ballots had been cast, and 
1,225,915 (64.5%) of those cast had been counted.^i* The provisional 
ballots cast represented 2.56% of all ballots cast in polling places on 

the day of the election. 


206. See Jane S. Schacter. The Confounding Common Law Originalism in Recent 
Supreme Court Statutory Interpretation: Implications for the Legislative History De- 
bate and Beyond, 51 Stan. L. Rev. 1, 7 (“[J]udicial use of legislative history enables 
and perhaps encourages judicial activism.") 

207. See supra Part IV. B. 3. 

208. See EAC Survey, supra note 17. The EAC was created by HAVA § 201-10, 
42 U.S.C. §§ 15321-30 (Supp. Ill 2005). 

209. See U.S. Gov’t Accountability OmcE, Elections: The Nation's Evolv- 
ing Election System as Reflected in the November 2004 General Election 
(2006) [hereinafter GAO Retort]. 

210. Set' EAC Survey, supra note 17, at Executive Summary 1, 3; see also U.S. 
Election Assistance Comm’n, A Summary of the 2004 Election Day Survey: 
How We Voted: People, Ballots, & Polling Places, 7 tbl.l (2005) [hereinafter 
EAC Summary], 

211. See EAC Survey, supra note 17, at Executive Summary 5. 

212. Id. at Executive Summary 5, Provisional Ballots 6-5. The GAO estimated that 
between 1.1 million and 1.7 million provisional ballots had been cast. GAO Report, 
supra note 209, at 243. The wide range was the result of an estimated 20 percent of 
GAO's surveyed jurisdictions’ failing to provide data on provisional ballots cast. Id. 
The GAO did not estimate the number of counted provisional ballots because of the 
very large number (40 percent) of Jurisdictions not providing that data. Id. 
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The EAC analysis reached nineteen general conclusions about 
provisional ballots, five of which we discuss here. First, jurisdictions 
permitting the counting of out-of-precinct ballots nonetheless cast in 
the proper jurisdiction had higher rates of provisional ballots cast and 
much higher rates of counting such ballots than did other 
jurisdictions.-'"' 

Second, there was a much higher rate of casting provisional bal- 
lots in Voting Rights Act § 203 language minority jurisdictions, in 
which ballots must be offered in languages other than En- 
glish-'"' — more than half (over one million) of all provisional ballots 
cast were cast in section 203 jurisdictions. Of all ballots cast in sec- 
tion 203 jurisdictions, 5.09% were provisional, compared to 1.38% for 
other jurisdictions.215 While section 203 jurisdictions counted such 
ballots at a slightly higher rate than other jurisdictions, that rate “could 
not offset the much higher incidence of casting provisional ballots.”-'"' 

Third, urban and other high population density areas had both 
higher rates of casting and of counting provisional ballots than rural 
and other low population density areas. The smallest jurisdictions 
(voting age populations of less than one thousand) had rates of casting 
as low as 0.08% of all polling place ballots cast, while the rates 
reached 6.08% in the largest (voting age populations of greater than 
one million). 

Fourth, the rates of counting provisional ballots tended to in- 
crease with the average income and educational level of a jurisdiction, 
with higher income jurisdictions counting nearly twice as many provi- 
sional ballots cast (69.30-75.90%) as low'-income jurisdictions 
(39.80%).-'" In the least-educated jurisdictions, the counting rate of 
provisional ballots was as low as 52.60%. while it rose to 72.30% for 
jurisdictions with the highest education level.-''' 


213. See EAC Survey, iupra note 17, at Provisional Ballots 6-6. As previously 
noted, not all states count oul-of-precinct ballots. See Sandusky County Democratic 
Party v. Blackwell. 387 F..3d 565. 568 & n.l (6th Cir. 2004) (stating that at least 
twenty-seven states and the District ot Columbia required counting ballots only if cast 
in the correct precinct); GAO Report, supra note 209, at 235 fig.45, 236 (finding that 
thirty-two state.s and the District of Columbia had such a restriction; fourteen states 
permitted counting provisional ballots cast anywhere witliin the relevant county, or in 
Washington's case, within the .slate; four states were exempt from provisional voting), 

214. 42 U.S.C. § 1973b(f) (2000); see generally Tucker, supra note 9. at XXX. 

215. See EAC Survey, supra note 17, at Provisional Ballots 6-11. 

216. See id. at Provisional Ballots 6-6, 6-11. 

217. See id. at Provisional Ballots 6-7, 6-10. 

218. Id. at Provisional Ballots 6-6, 6-10. 

219. Id. at Provisional Ballots 6-6, 6-11. 



263 


2006] TRAPPED BY PRECINCTS? 177 

Finally, jurisdictions in states with statewide voter registration 
databases had noticeably lower rates of casting provisional ballots- — 
almost half of the rate for other jurisdictions — suggesting that better 
administration of voter rolls may contribute to lowering the need for 
provisional ballots 

The EAC also asked the states to provide statewide summaries 
identifying the most common reasons for rejecting provisional ballots 
without providing standard definitions for the potential reasons and 
without asking the states to provide the actual number of ballots re- 
jected for each reason.^^i T^e five most common reasons submitted 
were: (1) voter not registered (eighteen states); (2) voting in the wrong 
precinct (fourteen states); (3) improper ID (seven states); (4) incom- 
plete ballot form (six states); and (5) voting in the wrong jurisdiction 
(five states).222 Although the EAC Survey questionnaire did not de- 
fine categories of possible reasons, the response rates for the top five 
reasons are sufficiently different to establish the relative importance of 
the precinct constraint as a reason for not counting a provisional 
ballot. 

The EAC Survey also found that, of the forty-six states that had 
rules for whether to count only provisional ballots cast within the 
proper precinct or within the jurisdiction generally, twenty-eight only 
counted those cast within the proper precinct, while eighteen permit- 
ted the counting of such ballots cast anywhere within the jurisdic- 
tion. 22 ^ Yet the data on the most common reasons for rejecting 
provisional ballots show only fourteen states mentioning the precinct 
restriction as one of the most common reasons for refusing to count 
provisional ballots .224 Hopefully, the EAC’s 2006 Election Day Sur- 
vey will provide more meaningful information about the magnitude of 
the out-of-precinct problem. 


220 . Id. at Provisional Ballots 6-6, 6-12. 

221 . Id. at Provisional Ballots 6-5, The EAC did not provide standard definitions for 
these reasons or ask the states to report the number of ballots rejected for each reason. 

222. Id. 

223. Id. at Introduction 12. 

224. Id. at Introduction 12, Provisional Ballots 6-5. 
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TV. 

From PROVistONAL Ballot to Actual Vote; Lessening the 
Friction Between Jurisdictions, Polling Places, 

AND Precincts 

A. Where the Courts Went Wrong 

Given the magnitude of the out-of-precinct problem, interpreta- 
tion of FlAVA’s provisions remains of great importance to upcoming 
elections. The courts’ interpretations in 2004 are not definitive. Other 
courts likely will be called on to reexamine the problem. We believe 
that the restrictive rulings of Blackwell II and FDP should not mark 
the end of the debate. The HAVA text, the context of its enactment, 
and its underlying premises provide more support for counting the 
federal portion of out-of-precinct provisional ballots than those courts 
were willing to recognize. We also believe that the Senate floor state- 
ments, made after the enactment of the Conference report by the 
House and without consultation with other leading conferees, should 
not control the interpretative debate. Even if they did, a careful read- 
ing shows them not supporting states’ in-precinct restrictions. 

All the courts that discussed the need to resort to HAVA’s legis- 
lative history began with the same analytic framework. The starting 
point for determining congressional intent was the plain meaning of 
the words of the statute. If there were ambiguities in the text, or if the 
text would lead to illogical results, the legislative history could be 
used as a supplement. Yet in applying this framework, the courts 
came to different conclusions regarding the need to use legislative his- 
tory. The Hawkins court found the text clear but buttressed its analy- 
sis with legislative history anyway. In Blackwell /, the district 
court also found the text clear and that the legislative history sup- 
ported the text.^-’ In Bay County, the court found the statute clear and 
no need to resort to legislative history.^-** The FDP court found a 
reasonable reading of the text comported with a “remarkably clear and 
consistent” legislative history. The CCC court and the Blackwell II 
court found the text ambiguous and thus had to resort to the legislative 


22.1 See Hawkins v. Blunt, No. 04-4177-CV-C-RED. 2004 U.S. Dist. LEXIS 21512, 
at *15 (W.D. Mo. Oct. 12, 2004); Sandusky County Democratic Party v. Blackwell 
(Blackwell I), 339 F. Supp. 2d 975, 990 (N.D. Ohio 2004); Bay County Democratic 
Party v. Land, 347 F. Supp. 2d 404, 427 (E.D. Mich. 2004). 

226. See Hawkins, 2004 U.S. Di.st. LEXIS 21512, at *23-26. 

227. See Blackwell 1. 339 F. Supp. 2d at 990-91. 

228. See Bay County, 347 F. Supp. 2d at 427. 

229. Fla. Democratic Party v. Hood, 347 F. Supp. 2d 1073. 1080 & n.7 (N.D. Fla. 
2004). 
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history. 230 These discrepancies are not unusual given that a plain-text- 
first approach still leaves a great deal of subjective discretion in the 
hands of the judges reviewing a statute. The methodology for statu- 
tory interpretation has always been an unsettled area of American law 
and will remain so. In the words of Justice Scalia, “[w]e American 
judges have no intelligible theory of what we do most.”^^' 

Here, a textual examination in isolation offers no definitive an- 
swer. Until the deletion of the phrase “in the jurisdiction” in the con- 
ference committee, there was no conflict between section 302(a)(4) 
and the earlier portions of section 302(a). Both contained “jurisdic- 
tion,” and section 302(a)(4) explicitly would have required counting 
provisional ballots cast by persons eligible to vote in the jurisdic- 
tion.232 With the deletion, the analysis obviously became more prob- 
lematic. There is nothing in the public record to tell us specifically 
why the deletion occurred, let alone that it was intended to unlink 
section 302(a)(4) from section 302(a)(2). While a strictly textual anal- 
ysis can be used to support finding that the counting provision is un- 
linked from the casting provision (e.g., the inclusio unius^^^ 
implication of Congress including “jurisdiction” in the casting provi- 
sion but not in the counting provision), one could make a case, albeit 
still subjective, for the existence of “compelling” evidence of a con- 
trary legislative intent — that, despite the omission in section 
302(a)(4), HAVA requires the counting of out-of-precinct provisional 
ballots confirmed to have been cast by voters eligible to vote in the 
jurisdiction. We, however, prefer a less formalistic and more prag- 
matic statutory interpretation methodology. 

The various intentionalisU^'* and pragmatic approaches^^s all 
look for independent evidence of the intent of the legislators. These 
approaches inevitably rely on legislative history, and questions imme- 


230. See Colo. Common Cause v. Davidson, No. 04CV7709, 2004 WL 2360485, at 
*10-11 (D. Colo. Oct. 18, 2004), available ai http://www, courts. state.co.us/exec/me- 
dia/cases/04CV7709.pdf; Sandusky County Democratic Pany v. Blackwell, 387 F.3d 
565, 578 (6th Cir. 2004), 

231. Scalia, supra note 23, at 14. 

232. See supra notes 114-19 and accompanying text. 

233. See Eskridge, Frickey & Garrett, supra note 21, at 263-64 (describing the 
canon of inclusio unius a.s indicating that if “Congress includes particular language in 
one section of a statute but omits it in another ... it is generally presumed that 
Congress acts intentionally and purposely in the disparate inclusion or exclusion,” but 
finding the canon unreliable). 

234. See generally id. at 221-30 (outlining intentionalist approach to statutory 
interpretation). 

235. See generally id. at 249-52 (describing pragmatic theory of statutory 
interpretation). 
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diately arise as to which parts of the legislative history are most au- 
thoritative. Eskridge, Frickey, and Garrett divide the issue of evidence 
of collective legislative intent into two subordinate issues: problems of 
aggregation (did a majority that voted on the bill agree with the indi- 
vidual speaker’s or writer’s interpretation?) and problems of attribu- 
tion (identifying the pivotal legislators who.se statements might 
disclose Congress’s actual intent).-^*’ Tautologically, the thinnest 
component of legislative history is that of floor statements by the mi- 
nority party in one house after the passage of the conference report in 
the other. Here, even if we give weight to the comments of Senator 
Bond, the balance of the legislative history still supports the view that 
the conference’s deletion of “jurisdiction” was without import. 

As floor leader for the majority. Senator Dodd’s post-conference 
remarks have more weight. They also can be read as more ambigu- 
ous. His remarks still focus on eligibility in the jurisdiction, which 
was the counting standard as it existed when the bill passed the Sen- 
ate, Given Dodd’s overall pro- voter stance on election reform,-^^ it is 
hard to believe that he would intentionally limit the counting of provi- 
sional ballots based on out-of-precinct rules through these floor 
statements. 

As for the House’s legislative history, there is no indication that 
the primary sponsors ever retreated from their position, stated in the 
Committee report accompanying the House bill, of interest in provid- 
ing countable provisional ballots when a voter appears at the wrong 
precinct.-^** 

On balance, we believe that the reasonable reading of the legisla- 
tive history is that the deletion in conference was not meant to be 
substantive. The smattering of comments relied on by the courts with 
more restrictive interpretations do not overcome the problems of ag- 
gregation of the contrary evidence. 

Furthermore, the logic of the 2004 rulings in favor of the defen- 
dants, especially in Ohio, collapses when considering the case of a 
single polling place that serves multiple precincts. While there is a 
one-to-one relationship between many of the estimated 185,000 pol- 
ling places in the United States and precincts, this is frequently not the 


2,36. See id. at 224-25. 

237. See. e.g.. Senator Chris Dodd, Announcing Conference Agreement on Election 
Reform Legislation (Oct. 4, 2002), http;//www,senate-gov/~dodd/press/Speeches/ 
107^02/1004. htm. 

238. H.R. Rep. No. 107-329, pi. !, at 37-38 (2001); nee supra notes 106-09 and 
accompanying text. 
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case. Indeed, in some dense urban areas, a single polling place may 
serve as the physical voting location for voters living in two or more 
precincts.^'*" Voters in urban areas may arrive at their assigned polling 
place, see that it contains multiple precinct lines, and either join, or are 
directed to, the wrong litie.^'*' 

In cases where a polling place serves two or more precincts, sep- 
arate registration lists corresponding to those precincts may be 
deployed at the polling place, and the individual precincts may even 
have separate voting machines, voting areas, and separate teams of 
election workers. In a well-managed polling place, the error will 
likely be quickly detected, and the voter will probably find his or her 
way to the correct precinct line and vote a regular ballot without inci- 
dent. In a poorly managed polling place, the error may not always be 
detected, and the voter may be informed that his or her name is not on 
the registration roll for that precinct. In that scenario, the voter will 
have no choice but to cast a provisional ballot, even though the desig- 
nated precinct, and the registration roll with that voter’s name, is not a 
few miles or even blocks away, but mere feet. A voter who ends up in 
the wrong precinct line at the right polling place and votes provision- 
ally because of poorly trained poll workers unable to direct him to the 
right precinct line has no more chance of having his ballot counted 
than does a voter who happens to vote provisionally in the wrong pol- 
ling place. The remedy afforded by section 302(a) as interpreted by 
the court rulings for the defendants (allowing voters to cast provi- 
sional ballots, but not requiring that they be counted) is of no more use 
to the former than it is to the latter. The Sixth Circuit ruling in 
Blackwell II — allowing voters to cast provisional ballots but not re- 
quiring that they be counted- — is of no use to these voters and effec- 
tively perpetuates much of the problem section 302(a) was intended to 
solve. The only “benefit” remaining to wrong-line voters is that they 


239. See. e.g.. Ga. Code Ann. § 21-2-2(28) (2006); 10 III. Comp. Stat. 5/1-3(13); 
MrcH. Comp. Laws Ann. § 168.654 (West 2005); Neb. Rev. Stat. § 32-1 14 (2005); 
Ohio Rev. Code Ann. § 3501.01(Q) (West 2006); 25 Pa. Stat. Ann. § 2602(g) 
(2006); Tenn. Code Ann. § 2-1-104(18) (2005); Va. Code Ann. § 24.2-101 (2003). 

240. See Stuart Pfeifer, Multi-Precinct Polls Blamed for Mix-Up, L.A. Times, Mar. 
21, 2004, at B.5 (noting that “in many instances, two or more precincts had been 
consolidated into one polling station”). 

241. See Miles Rapoport, Provisional Ballot Problems Loom for November 7, Ac- 
cording to New Publication, U.S. Newswire, Oct. 17, 2006 (de, scribing how “some- 
thing as simple as getting in line for the wrong precinct” cost citizens their votes in 
Lucas County, Ohio in 2004); Ford Fes.senden, A Rule to Avert Balloting Woes Adds 
to Them. N.Y. Times, Aug. 6. 2004, at A1 (provisional ballot not counted when voter 
was at wrong polling place but correct one was ten feet away in high school gym). 

242. See id. 
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walk away thinking they may have exercised their franchise, whereas 
before HAVA they walked away knowing they had not. Such short- 
term psychological satisfaction to the voter and the minimization of 
disruptions at the polling place were not what HAVA intended. 
HAVA’s main purpose was to secure the federal portion of the 
franchise for people who are entitled to vote in federal elections, even 
if that imposed additional duties on election offices. 

B. Options for Improving Efficiency at the Precinct Level 

Our research leads us to conclude that there is a need for a public 
debate about the utility of precincts, the way in which they are de- 
fined, the legitimacy of disqualifying federal ballots cast in the correct 
jurisdiction but incorrect precinct, and, most fundamentally, whether 
precincts conceptually are obsolete and should be abolished. We do 
not recommend any particular outcome, but we are persuaded that 
there is no meaningful rationale for the rules or patterns we currently 
have. 

Two of the most obvious options for change are substantially 
raising or eliminating the maximum number of people assignable to a 
precinct and/or assigning a minimum number of people per precinct. 
The effect of such changes would be to reduce the total number of 
precincts in a jurisdiction. This in turn would simplify the bookkeep- 
ing associated with assigning voters to precincts, reduce errors in re- 
gistration rolls, and minimize the likelihood that a voter will go to the 
wrong voting place on election day. But any proposal to remove the 
constraints that result in unduly small precincts must also provide di- 
rection to jurisdictions to ensure that reconfigured precincts actually 
aid voters. The overriding public policy interest must always be to 
benefit the eligible voter and minimize the chances that he or she will 
be forced to cast a provisional ballot. Another option is to have the 
EAC, with the help of the U.S. Census Bureau (or any other agency 
whose work involves social science analysis) make recommendations 
as to the logical area footprints for precincts. Additionally, responsi- 
bility for defining precincts could be moved from the counties to the 
state in order to assure uniformity within a state. 

While these changes may initially impose additional burdens on 
already overworked election administrators, they will, in the long run, 
benefit voters and election administrators alike. After all, provisional 
ballots are a response to the confusion that arises from imperfections 
in how precinct boundaries are drawn, how voter registrations are 
processed and maintained, and how poll workers are trained. To the 
degree that these imperfections are minimized, recourse to provisional 
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ballots will decline, sparing election officials the considerable task of 
qualifying and counting provisional ballots in the days following the 
election, 

C. Vote Centers: A Possible Solution to the Problem of Precincts 

So far, we have been discussing voting constrained by require- 
ments to vote in one’s precinct. As noted in the EAC survey data, a 
number of states avoid the conflict between provisional balloting and 
precinct structure by allowing the counting of provisional ballots cast 
anywhere within the jurisdiction, -“*3 and one state, Washington, per- 
mitted casting provisional ballots anywhere within the state even 
before HAVA’s enactment.^"*'^ But there is an alternative experiment, 
led by Colorado, to overcome the rigidities of precincts altogether. 

1. The Success of Vote Centers in Larimer County 

In 2003 and 2004, Larimer County became the first of Colorado’s 
counties to shift, on an experimental basis, to a different model — vote 
centers. Larimer County, like other jurisdictions, was faced with 
the prospect of implementing HAVA’s accessibility requirements. 
Recognizing the costs of such implementation, the county came up 
with the idea of expanding the concept of early voting centers, in 
which voters can cast their vote in-person at certain locations prior to 
election day,’-** to election day itself.^"*^ Larimer County consolidated 
more than 140 existing precincts into twenty-two vote centers where 
all voters in the jurisdiction could cast their votes at any one of the 
vote centers anywhere in the county — wherever was most convenient, 
near home, near work or somewhere else.^'’® This model, like voting 
at the county board of election’s central office or at an early voting 
center, is without precinct constraints. 

In May 2004, based on the success of the experiment, the Colo- 
rado Legislature enacted a statute permitting any of Colorado’s coun- 
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ties to create its own vote centers.^"*^ The statute defines a vote center 
as “a polling place at which any registered elector in the political sub- 
division holding the election may vote, regardless of the precinct in 
which the elector resides.'’-'*^ In order to ensure an adequate number 
of vote centers, the statute required that counties with populations of 
twenty-five thousand or more active registered voters create at least 
one vote center for every ten thousand active registered voters.-'^' 
Equally as important, the statute required that each vote center had to 
have a secure electronic connection to the county-wide computerized 
registration book so that all voting information processed by any vote 
center computer was immediately accessible to every other county 
vote center.-^* The goal was to prevent any voter from voting more 
than once by traveling from one vote center to another. Finally, the 
statute limited the use of vote centers to counties that first used them 
in an off-year election or in a primary election. 

After Larimer County’s experimental use of vote centers in 2003. 
it used them again in the 2004 general election, again with great suc- 
cess. The county again combined its 143 precincts, this time into 
31 vote centers.^-^^ The county required each center to have 1,500 to 
2,500 square feet of internal space, have adequate parking (eighty 
spaces), and be compliant with disabilities accessibility laws.^-” The 
vote centers created additional economies of scale by greatly reducing 
the number of necessary election judges, allowing the county to select 
the most effective poll workers, and increasing poll watcher effi- 
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ciency.25‘’ In the 2004 general election, the vote centers handled a 
remarkable turnout of 95%, \v'ith voting finished by 7 p.m. and no end- 
of-day 00084®*^ Of the 147,1 12 votes cast in the county, 2,636 provi- 
sional ballots were cast (1.8% of votes cast).-®' Of the 2,636 provi- 
sional ballots cast, 1,798 (68%) were counted.^®^ None of the rejected 
provisional ballots were rejected for being cast out-of-precinct be- 
cause that possibility had been eliminated by the county-wide voting 
possibility within each center.'^®-’ 

Critical to the success of the Larimer County vote centers was 
their placement. Almost half of Larimer County’s 275,000 residents 
live in and around the city of Fort Collins, and the city borders Inter- 
state 25, which bisects the county.'^®"' A great many voters use 1-25 to 
get to work in Denver, so the county placed most of the vote centers in 
Fort Collins and all but four of the centers within close proximity of 
an 1-25 exit.'^®-’’ 

Support for vote centers is spreading. Based on the apparent suc- 
cess of vote centers in Larimer County, a number of Colorado coun- 
ties used vote centers in the 2006 election.^®® The new counties faced 
some administrative difficulties,^®'' but despite this setback vote cen- 
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ters still show promise. In a May 2005 report, the Election Center’s 
National Task Force on Election Reform recommended that the states 
amend their election laws to permit the creation of vote centers within 
jurisdictions.-'^’’^ The Task Force concluded that vote centers should be 
one option available for making election day voting as efficient, eco- 
nomical, and voter-friendly as possible.^'’® In July 2005, the report of 
a forum sponsored by the League of Women Voters Education Fund 
and the McCormick Tribune Foundation noted vote centers as one 
w'ay of “ ‘think[ing] outside the box’ about ways to streamline the 
voting process.”^™ Indiana sent a delegation to Larimer County to 
observe an election and produced a detailed report in December 2005 
advocating that Indiana consider the viability of voting centers. 
One Indiana county will serve as a vote center pilot county in 2007.^^^ 
And in Missouri, one county already uses vote centers (called “central 
polls” in that county) to supplement its existing precinct structure.-''’^ 

2. Cosi Concerns 

There has been criticism of vote centers, especially of using them 
in rural areas. based on the possibility of increased travel distances, 
which have been shown to negatively impact turnout.’^^-'’ The political 
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science literature, beginning with the work of Anthony Downs in 
1957, has tied the cost of voting largely to the time and inconvenience 
of the act of voting. The “obstacles or nuisances” to voting include 
waiting in long lines to vote as well as relatively inaccessible voting 
places because of the distance to travel, limited parking, etc.^^'^ 

Despite the possibility of increased travel, one of the few studies 
of the effect of election day vote centers shows that vote centers may 
actually encourage tumout.^^s Robert Stein and Greg Vonnahme 
compared the 1992-2004 voting histories of a random sample of vot- 
ers in Larimer County and neighboring Weld County, which did not 
employ vote centers during the relevant period, matched for age, gen- 
der, and voting history They found a non-negligible increase (a 
95% probability of a 2.5-7. 1%) in turnout from the use of vote cen- 
tersT*'* This positive effect on turnout from vote centers may stem 
from the net reduction in time and inconvenience. Recent studies 
have examined the impact of moving polling places farther from vot- 
ers’ homes, but vote centers, by contrast, allow the voter to use a 
polling site close to work or school or shopping or other activities. 
The net commute to the polling center from one of those destinations, 
a destination the voter would have gone to in any event, could easily 
be shorter than the distance from home to the old precinct-based pol- 
ling place. The positive effect for the voter is further enhanced by the 
economies-of-scale efficiencies within the vote center itself. 

There is little additional academic literature studying the impact 
of polling place distance on turnout rates, and the studies that do exist 
consider only distance from a voter’s residence. In 2003, James 
Gimpel and Jason Schuknecht published a study that first reviewed 
past literature suggesting that a non-trivial portion of voters, those 
with the least interest in the outcomes, did see a time opportunity cost 
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to participating. Gimpel and Schuknecht then examined data for 
three Maryland suburban counties near Washington, D.C. to determine 
the effect of distance and “impedance” on turnout. Relying on the 
literature of transportation planners, Gimpel and Schuknecht defined 
polling place “accessibility” as a function of distance and impedance, 
with impedance defined as: 

[Wlhatever stands in the way of getting from point A to point B, 
and can be measured in a variety of ways, such as speed limits, 
residential density and accompanying traffic congestion, number of 
major intersections one must traverse on the way, or topographical 
barriers such as rivers or steep terrain. Distance is not necessarily a 
problem. . , if there is no impedance. A polling location may be six 
miles away, but if there is no traffic congestion or other barriers 
between one’s home and the precinct place, distance may not stand 
as a significant barrier. On the other hand, impedance might not 
matter much if the distance is so .short that overcoming barriers 
between two points is a relatively costless effort. 

Gimpel and Schuknecht found that (1) turnout rates were highest 
where the distance to the polling place was very short or very long and 
(2) impedance, particularly residential density, acted as a barrier to 
tuniout.2'*^ Because of voters’ continuing social preference for low 
density, single family housing. Gimpel and Schuknecht concluded that 
encouraging turnout would require moving polling .sites closer to 
housing and multiplying the number of sites and precincts. Be- 
cause their paper analyzes traditional precinct data based on residence, 
it does not necessarily contradict either the early data in favor of vote 
centers (allowing voting near places of work, errands, etc.) or the in- 
terim pre.scription we focus on: honoring out-of-precinct provisional 
ballots. Their conclusions may run counter to our suggestion that pre- 
cinct area footprints be increased to lower the friction of out-of-pre- 
cinct provisional ballots, but they are consistent with our underlying 
point that cuirent precinct structure likely is not supported by careful 
analysis by the governmental entities creating those boundaries. 

Building on the Gimpel and Schuknecht work, Moshe Haspel and 
H. Gibbs Knotts analyzed data for turnout and di.stance from residence 


28.1. See J.G. Gimpel & J.E. Schuknecht, Political Participation and the AccessihiL 
itx of the Ballot Box, 22 Pol. Glogr.^phy 471, 474-75 (2003). 

284. Id. at 476. 

285. Id. at 48 J, 484. See also Joshua J. Dyck & James G. Gimpel, Distance, Turn- 
out, and the Convenience of Voting, 86 S(x:. Sci. Q. 531, 535, 539-42 (2005) (finding 
similar patterns in Clark County, Nevada). 

286. Gimpel & Schuknecht. supra note 283, at 485. 



275 


2006] TRAPPED BY PRECINCTS? 189 

to polling place for a mayoral race in Atlanta. Haspel and Knotts 
also sought to differentiate distance into walking distance for those 
voters close enough to walk to the polls, driving distance for those 
beyond walking distance, and vehicle availability for those needing to 
drive. Controlling for other variables, Haspel and Knotts found that 
distance had a significant effect on turnout, with a predictably higher 
sensitivity to distance when cars are not available to voters.^**® They 
also found that, in certain areas, splitting precincts had a positive ef- 
fect on voter turnout, de, spite any confusion that might arise from 
changing a voter’s previous polling location. Like the Gimpel and 
Schuknecht studies, they address our propositions only to the extent 
that they concern increasing precinct footprints. 

Henry Brady and John McNulty have analyzed the consolidation 
of polling places in Los Angeles County that occurred for the 2003 
gubernatorial recall in Califomia.^®^ The election’s abrupt scheduling 
meant that the county did not have a lot of time to prepare for the 
recall.^®^ One of its shortcuts was to consolidate precincts from 5,231 
precincts in the 2002 general election down to 1,885 for the recall, 
with the average voter distance to the poll rising from 0.348 miles to 
0.502 miles.253 Brady and McNulty found that consolidation reduced 
polling place turnout substantially in the precincts where the polling 
place was changed.^®"* However, the reduction was partially offset by 
absentee voting, primarily by middle-aged and older voters.^®® They 
also tested two possible causes for the reduced turnout; a transporta- 
tion effect (distance from the polling place) and a disruption effect 
(composed of information needed to learn the new location and risk 
aversion to traveling to a new neighborhood). They found that the 
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disruption effect was much larger than the transportation effect until 
the increase in distance reached one mile; at that point, the effects 
were equal. Interestingly, they noted that the consolidation actually 
shortened the distance to the polls for those who had to travel more 
than 0.65 miles to the polling place in 2002. 

As is the case in other studies of polling place location. Brady & 
McNulty’s analysis is based on residence. We can see the type of 
sophisticated study that is needed not only to support effective consol- 
idation but also to support the existing precinct structures. The fact 
that no academic literature existed until these recent efforts is likely 
indicative of the lack of analytical underpinnings for the design of 
existing precinct structures. 

While the movement toward vote centers offers a permanent so- 
lution to the artificial frictions caused by precincts, the slow pace of 
the adoption of vote centers does not guarantee any short-term or me- 
dium-term relief. The inertia of the status quo will leave most of us in 
the anachronistic world of precincts for the foreseeable future. Con- 
solidation, whether in the form of increasing the area footprint of pre- 
cincts or through replacing precincts with jurisdiction-wide vote 
centers, immediately creates the anxiety that voting will be less conve- 
nient and therefore a further suppressant to turnout. 

V. 

Conclusion 

The HAVA motives to increase the centralized control of regis- 
tration and elections are not novel. Joseph Harris wrote in 1929 that 
“[cjentral administrative supervision in the place of legislative enact- 
ments would go far toward improving and toning up the conduct of 
elections and registrations.”-'^'^ 

The 2000 election meltdown in Florida that spurred Congress 
into action clearly demonstrated that poorly maintained registration 
records, overworked and under-financed local election offices, and 
frequent relocations of precinct boundaries and polling places — which 
often occur right before the election — conspire to create confusion on 
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election day. Specifically, these factors combine to: (1) direct some 
portion of the voters to the wrong polling location, where of course 
their names will not appear on the registration rolls thereby denying 
these voters their right to vote (absent provisional ballots); or (2) fur- 
nish outdated or incomplete registration lists to polling places on elec- 
tion day, potentially excluding from voting some who registered to 
vote on or near the registration deadline.^*^ Congress clearly had the 
2000 election in mind when it created legislation requiring that provi- 
sional ballots be made available to all voters whose registration is 
challenged.’'’'^ Before HAVA, an estimated two to four million eligi- 
ble voters did not have their votes counted as a result of errors attribu- 
table to registration and polling place errors.’'” 

HAVA’s objective was simple: to guarantee that otherwise eligi- 
ble voters would never again be deprived of their right to cast their 
votes and their right to have them counted. Put another way, if the 
office charged with processing registration application forms, updat- 
ing registration information when people move, notifying people of 
where to vote, designating polling places, training poll workers, and 
ensuring that polling places have the most up-to-date registration rolls 
failed in any of these critical tasks, thereby triggering on election day 
the question of a voter’s eligibility, the eligible voter should not be 
penalized by losing his or her right to vote for federal candidates in 
that election. 

We are well aware of the various ambiguities in the wording of 
HAVA, having been involved in its passage. We are acutely famil- 
iar with the compromises that were necessary for its enactment. We 
believe the better reading of the ambiguities surrounding section 
302(a)(4) is that Congress intended that state law eligibility to vote in 
the jurisdiction, not the precinct, should be the standard for counting 
HAVA provisional ballots. 
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Information errors at the polling place can be expected to decline 
sharply in the next few years as states create cleaner state-wide com- 
puterized registration rolls and improve training for poll workers. But 
such errors will never completely disappear; provisional ballots will 
continue to be an important fail-safe option for eligible voters whose 
registration has been called into question. Thus, the importance of 
forgiving and lenient treatment of provisional ballots cast by otherwise 
eligible voters cannot be overstated. Clean statewide lists (only 
achievable through the strong state control mandated by HAVA), lib- 
eral provisional ballot counting rules (so that voters are not penalized 
for the faults of election administrators), and rational and uniform 
definitions of precincts will do much to reduce the disharmony exper- 
ienced in 2000 and again in 2004. 


Table 4: Statutory Precinct Requirements: 
Maximu.m People per Precinct 


Alabama 

None 

Distrtcl of 

None 

Ala.ska 

None 

Columbia 


Arizona 

None, A county’s board of 

Florida 

None 


supervisors must establish a 
“convenient number of elec- 
tion precincts” in the year 
before a general election. 

Ari/. Rev, Stav. An.n. § 16- 
411(A) (2005). 

Georgia 

Maximum of 2.000 electors 
if there i.s a line of more than 
i hour at poll closing in the 
previous election. Ga. O’de 
Ann. § 21-2-263 (2006), 

Arkansas 

None 

Hawaii 

None 

California 

Maximum of 1,000 voters 

Idaho 

None 


per precinct. Cal. Eiec. 

Illinois 

In counties with a population 


Code § 12223(3) (West 


greater than 3 million, ideal 


2006) ('The precinct bound- 


precinct .size of 500 with 


ary shall be fixed in a man- 


maximum of 800. iO 111. 


ner so that the number of 


Comp. Stat. Ann. 5/1 1-2 


voters in the precinct does 


(West 2003). 


not exceed 1.000 on the 88th 
day prior to the day of elec- 

Indiana 

General rule: precincts should 
have no more than 1,200 


tion, "). 


active xoiers. Ind. Codi- 

Colorado 

1,500 active eligible electors 


-Ann. § 3-1 M.5-3(a) (Lexis- 


if the county uses an elec- 


Nexis 2006), 


Ironic or ciectromechanical 
vt)ring sy.sieiTi. Colo Rev. 
Stat, § 1-5-101(3) (2005). 

Connecticut None 

Delaware 500 to 3,000 registered voters 

per election district “except 
where such composition 
would cause a conflict with 
representative, senatorial or 
counci Imemberic boundary- 
lines " Del Codf: Asn tit. 
15. § 4105(a) (2004) 



279 


2006 ] 


Iowa 

Kansas 

Kentucky 


Louisiana 


Maine 

Maryland 

Massachusetts 

Michigan 
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Exceptions: where precincts 
include entire townships, city 
legislative bodies, or single 
residential structures with 
more than 1.200 active vot- 
ers, the maximum is 1,500 
active voters, Ind. Code 
Ann. § 3-ll~!.5’3(b) (Lexis- 
Nexis 2006); (f a precinct 
was established with 1,200 
active voters within the last 4 
years and the population has 
grown, then the number of 
active voters may exceed the 
1,200 limitation as long as 
the precinct does not have 
more than 1,400 voters. Ind. 
Code Ann. § 3-1 l-1.5-3(c) 
(LexisNexis 2006). 

Maximum of 3,500 total pop- 
ulation. Iowa Code .Ann. 

§ 49.3(1) (West 2006). 

None 

Maximum of 1.500 registered 
voters (State Board of Elec- 
tions may choose to withhold 
expenses from precincts that 
exceed the 1,500 limit, 
except for precincts that use 
optical scan voting machines 
and periods of time in w'hich 
precinct boundaries are fro- 
zen under § U7.056; State 
Board may also review of 
boundaries of precincts with 
more than 700 votes cast. 

Ky. Rev. Stat. Ann. 

§ 117.055(2) (LexisNexis 
2004). 

Maximum of 2.200 registered 
voters; minimum of 300 reg- 
istered voters (with some 
exceptions). La. Rev. Stat. 
Ann. § 18:532B.(3). (4)(a) 
{2004). 

None 

None 

Maximum of 4,000 inhabi- 
tants. Mass. Gen. Laws 
Ann. ch. 54, § 2, 6 (West 
1991). 

Maximum of 2,999 registered 
voters. Mich. Comp. Laws 
Ann. § 168.661 (West 2005). 

None 


None in practice; maximum 
of 500 qualified electors. 
Limitation does not apply if 
voting machines are used in 
all elections in that precinct. 
Miss. Code Ann. § 23-15- 
285 (West 2003). 

None 

None. Mont. Code Ann. 

§ 13-3-101(2) (2005) (“The 
governing body of each 
county shall establish a con- 
venient number of election 
precincts, equalizing the 
number of electors in each 
precinct as nearly as possi- 
ble.’'). 

Maximum of 1.000 registered 
voters based on number of 
voters voting in last state- 
wide general election; mini- 
mum of 75. Neb. Rev. 

Stat. § 32-903(1) (2005). 

If a precinct uses paper bal- 
lots, maximum of 600 regis- 
tered voters; if a precinct 
uses a mechanical voting sys- 
tem, maximum of 1,500 reg- 
istered voters not designated 
inactive. Kev. Rev, Stat. 

§ 293.207(1) (2005). 

None 

None. Election districts have 
a maximum based on use of 
voting machines but no max- 
imum for precincts. N.J. 
Stat. Ann. § 19:4- 11 (a) 
{West 1999) (“Each election 
district in which only one 
voting machine or four elec- 
tronic system voting devices 
are used shall contain no 
more than 750 voters, except 
an election district in which 
there is located a public or 
private institution where per- 
sons entitled to vote may 
reside, and in such district 
the number of voters shall be 
as near to 750 as is practica- 
ble."). 

Maximum of 800 votes cast 
in person in last general elec- 
tion. N.M. Stat. Ann. § i- 
3-1. B. (LexisNexis 2003), 


Mississippi 


Missouri 

Montana 


Nebraska 


Nevada 


New Hampshire 
New Jersey 


New Mexico 


Minnesota 
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New York 

Maximum 950 registrants 
(excluding inactive regis- 
trants) bul with permission of 
counly Board of elections 
maximum can be increased 
(o 1,150 (excluding inactive 
registrants). N.Y. Ei.ec. Law 
§ 4-100 (3)(a) (McKinney 
1998). 

North Carolina 

None 

North Dakota 

None 

Ohio 

Maximum of 1.400 electors. 
Ohio Rev. Code Ann. 

§ 3501.18 (West 2006). 

Oklahoma 

None 

Oregon 

Maximum of 5,000 electors. 
Or. Rev. Stat. § 246.410 
(2006). 

Pennsylvania 

Maxintum of 1,200 registered 
electors, absent good cause 
for more. 25 Pa, Stat. Ann. 
§ 2702 (2006). 

Rhode Island 

‘ Substantially not more” than 
.1,900 voters per polling 
place, and not less than 150 
voters per polling place. R.l. 
Gen. Laws § 17-11-1 (2003). 

South Carolina 

Maximum of 1.500 qualified 
electors. S.C, Code Ann. 

§ 7-7-710 (2005). 

South Dakota 

None 

Tennessee 

.Maximum of 5.000 registered 
voters, whenever practicable 
and where the precinct uses 
voting machines. Trnn. 

Corth A.nn. § 2-3-103 (2005). 

Texas 

“A county election precinct 
must contain at least 100 hut 
not more than 5,000 regis- 
tered voters.” In .some cases, 
the minimum may be less 
than 100. Tex. Elec, Code 
A.nn. § 42,006 (Vernon 

2006). 


Utah 

Maximum of 1,250 active 
voters. Utah Code Ann 
§ 20A-5-303(2)(a) (2006). 

Vermont 

None 

Virginia 

Maximum of 5,C)00 registered 
voters; minimum of 100 reg- 
istered voters in a county 
precinct, 500 registered vot- 
ers' in a city precinct. Va, 
Code A.nn. § 24.2-307 
(2003). 

Wa.shington 

If the precinct use.s voting 
machines or electronic voting 
devices, maximum of 900 
active registered voters. 
Wa.sh. Rev. Code Ann. 

§ 29A. 16.040(3) (We.s[ 

2005). 

West Virginia 

Urban center precincts: maxi- 
mum of 1,500 registered vot- 
ers; minimum of 300 
registered voters. Rural pre- 
cincts; maximum of 700 reg- 
istered voters; minimum of 
200 registered voters. W, 

Va. Code Ann. S 3-1 -5(a) 
(LexisNexis 2005). 

Wisconsin 

Cities of at least 150,000: 
maximum of 4,000 inhabi- 
tants per ward (minimum of 

1 ,000). Cities of 39.000 to 
150,000: maximum of 3,200 
inhabitants per ward (mini- 
mum of 800). Cities of 
10,000 - 39,000: maximum 
of 2,100 inhabitants per ward 
(minimum of 600). Wis. 

Stat. § 5.15(2) (2004). 

Wyoming 

Not more than 30 election 
districts per county. Wyo. 
Stat. Ann. § 22-7-101 
(2005). 



